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Environmental Quality Board ^ u V C C M ^ ^ o ^
PO BOX 8477
Harrisburg, PA 17105

Dear Environmental Quality Board,

I strongly oppose the new proposed water quality standards and toxic strategy.
I strongly urge you to strengthen the standards that protect our water—
Definitely not weaken them in any way shape or form, The DEP's proposed
toxic strategy is far too weak and will allow even more TOXIC DISCHARGES
into our waters—which can lead to a number of HEALTH PROBLEMS
Including LAW SUITS— that will cost them more money than their will receive
for the dumping!!!! We want these new standards stopped and strongly
recommend stronger ones put in place!!!!!

Sincerely,

Marcia Pine

2101 LANTERN LANE

ORELAND, PA 19075
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Harrisburg, PA 17105

Dear Environmental Quality Board,

I strongly oppose the new proposed water quality standards and toxic strategy.
I strongly urge you to strengthen the standards that protect our water—
Definitely not weaken them in any way shape or form, The DEP's proposed
toxic strategy is far too weak and will allow even more TOXIC DISCHARGES
into our waters—which can lead to a number of HEALTH PROBLEMS
Including LAW SUITS— that will cost them more money than their will receive
for the dumping!!!! We want these new standards stopped and strongly
recommend stronger ones put in place!!!!!

Sincerely,

Melissa Pine

2101 LANTERN LANE

ORELAND, PA 19075
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Eovironmental Quality Board Legal ;i%.cmj5yrn ; v<
POBox8477 ~-^~^
Harrisburg, PA 17105

Dear Sirs:

I am greatly opposed to the new proposed water quality standards and
toxic strategy. Please strengthen standards that protect our water! Do
not weaken them. We want to reduce the toxic discharges in our water to
protect future generations.

STOP THE NEW, WEAKER STANDARDS!

Sincerely,

Bunny van/Adelsberg J
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October 21, 1998

Environmental Quality Board
P.O. Box 8477
Harrisburg, PA 17105-8477

ORIGINAL:
MIZNER
COPIES: Wilmarth

Sandusky
I

1 COUNCIL AVENUE

23 m

Subject: Proposed Amendments to 25 PA CODE Chs. 92, 93 and 95-97,

# % •

Genuemen: V /

The following are our comments on the subject amendments:

Chapter 92. NPDES Permitting, Monitoring and Compliance: ^ o

92.1. Definitions
Under Applicable effluent standards and limitations, it is proposed to add

"best management practices" as one basis for permit limits. There is nothing in the
definition of Best Management Practices (BMP) that requires promulgation or
public review and comment, as required for, water quality-based or technology-
based effluent limitations. Permit limits based on some BMP have the potential to
be subjective and arbitrary, depending upon the whims of the permit writer(s), and
could exceed Federal requirements. This term should be deleted unless BMPs are
adopted as regulation and published

92.41. Monitoring
Paragraph (b) is proposed to read: "...If the monitoring results indicate the

existence of pollutants which are not limited in the permit, the permittee shall
separately identify the pollutants..." In the application for an NPDES permit,
expected concentrations of numerous chemical parameters, which may or may not
be "pollutants", are provided to the Department, which then selects the appropriate
parameters for limitation. If the Department determines that a pollutant present in
the discharge is at a low enough concentration that it will not adversely affect the
receiving stream and is not covered bv a treatment standard, it typically is not
specifically limited in the NPDES permit. The language in this paragraph should
be revised to require reporting only if the concentration of a pollutant exceeds that
contained in the NPDES application.

Paragraph (e)(2) requires retention of "original strip chart recordings".
The current trend is toward "paperless" recorders that store data on magnetic
media. This form of record retention should be allowed



Environmental Quality Board
Proposed Amendments to 25 PA CODE Chs. 92, 93 and 95-97

92.52a. Site Specific Permit Conditions
This paragraph allows the Department to establish permit conditions

requiring implementation ofBMPs Unless BMPs are developed through the
regulation process, this language should be deleted.

92.57. Effluent Limitations
This paragraph allows the Department to establish effluent limitations

based upon BMP. Our previous comments on this apply.

Chapter 93. Water Quality Standards:
93.7. Specific Water Quality Criteria, Table 3

It is proposed to split iron criteria into two categories to differentiate
between aquatic life protection and potable water supply. It is clear that the 0.3
mg/1 for dissolved iron is necessary to prevent staining of plumbing fixtures. It is
not clear what purpose the 1.5 mg/1 for total recoverable iron serves. If the
concern is for toxic effects to aquatic life, it should be expressed in its bioavailable
(dissolved) form and included in Chapter 16 with other metals. This criteria serves
no useful purpose in its present form and should be deleted. Having this criteria
for total recoverable iron results in unnecessary treatment of industrial wastewater
to remove inert forms of iron oxides, producing negligible benefit to the
environment.

We hope the Board will respond favorably to our comments. If any clarification is
needed, please let me know.

fturE.HaD,TP.E.
^pervisor, Chemical Processing



Dear Environmental Quality Board,
My family and I oppose the new proposed water quality standards and toxic

strategy. We want you to strengthen the standards that protect our water, not weaken
them. The DEP's proposed toxics strategy is too weak and will allow even more toxic
discharges into our waters. We want new standards!

Sincerely,
The Brown-Lieberson Family
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Sandusky
Environmental Quality Board % "
PO Box 8477
Harrisburg, Pa. 17105 October 21,1998

To All Concerned

It's been brought to our attention that the standards of our water
quality are in jeopardy. We feel the DEP'S proposed toxics
strategy is too weak and will allow even more toxic discharges into
our waters. With all the successes that have recently been
accomplished through years of hard work in the Delaware River,
local creeks and streams, the Susquehanna River and the
Chesapeake Watershed area it seems disgrace to even consider
lessening the toxic waste standards. We want these new proposed
standards stopped! Despite the claims by big business and farmers
and others that contaminate our ground waters and rivers, business
has thrived and new ways to process and collect hazardous runoff
have been developed. This has created yet more new business
opportunities.

Sincerely, IV

^ Mr. and Mrs. Thomas Clinefelter
306LysterRd.
Oreland, Pa. 19075
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jewett 859 Clearview Lane
sandusky Bethlehem, PA 18017
L e g a l October 22,1998

Mr. Edward Berzina
PADEP
PO Box 8555
Harrisburg, PA 17105

Dear Sir:

1 am a Clear Water Action member and was recently informed
about the proposed changes to the water quality standards and I feel we
need to strengthen our resolve to protect the waters from polluters and
industry, and not loosen the standards or their enforcement I look
forward to a reply on this matter and would appreciate any information
you can afford to me. Thank you for your attention.

11;

Respectfully,

John P. Kristofich, MD
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IRON FURNACE CHAPTER - TROUT UNLIMITED

P.O. Box 324, Clarion, PA 16214

ORIGINAL: 1975 0ctOber^2^1998,

MTT James M. Self M I Z N E R
 4 1 u : • •£ ' - l

Chair, Environmental Quality BoardC0PIES: w l l™ a r t h , , H ' *
P.O. Box 8477 Jewett V ; ,
Harrisburg, PA 17105-8477 Sandusky , , o , -

Dear Mr. Self: :-

I have been directed by the Iron Furnace Chapter of I'Tfout^
Unlimited to provide you with its reaction to proposed changes in
water quality regulations as described in the August 29, 1998,
Pennsylvania Bulletin, particularly changes in Chapters 92 and

In general, we are disappointed. Pennsylvania Trout was one
of the few conservation groups to participate in the "2lst
Century Environment Commission"; and our volunteer participants
worked hard to assure that the commission's report provided
strong protection to the state's cold water resources. DEP
appears to have drafted its changes without regard to the
commission's report.

Among significant changes or omissions, we note the
following:

Chapter 92, NPDES Permitting and Monitoring.

92.2d(3): we are pleased that the limit for total residual
chlorine (0.5 tng/1) is being retained.

92.5(6): "narrative criterion" standard condition language
should be stronger. It should state simply that dischargers
should not be permitted to violated water quality standards.

92.61: an additional public comment period should be
provided when an applicant intends to submit an NPDES
application.

92.81: This section is bad and should be dropped. It
allows "General" permits with little or no oversight in High
Quality streams, waters that are already impaired. It would
allow the discharge of toxic materials and relax documentation
requirements.

Chapter 93, Water Quality Standards.

93.4: DEP currently protects all our waters as potential
"potable water" sources. Because the current provision gives our
waters additional protection, it should be retained.

93.5(e): while DEP moved most of the language to Chapter 96,

"Cold Water Conservationists Planning For A Better Tomorrow"



it neglected to move a key sentence. That sentence limits mixing
zones, areas where protection of aquatic life is reduced. Mixing
zones should be allowed rarely if ever, and then only under the
most limited circumstances.

93.6: DEP should include language giving protection to in-
stream flows and in-stream habitat. The U.S. Supreme Court has
ruled that states are permitted to protect in-stream flows, and
many states have codified such protection.

Yours truly,

/^%James H. Knickerbocker, Ph.D.
Secretary, Iron Furnace Chapter
Trout Unlimited



Chairman James M. Self ! ''"" ' : H j 14'
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Environmental Quality Board MIZNER * u t - j Arl Q; 0g (-'-_ - O ;

P.O.BOX84T7 c°PIESVS5S&igf* k s i l l l i k
Harrisburg, PA 17105-8477 Legal

FORM LETTER _2_
Dear Mr. Self:

I am commenting on the proposed changes to the water quality regulations as described in the August 29,1998,
Pennsylvania Bulletin.

Chapter 92.2d(3). I support retention of the technology-based limit (0.5 mg/l) for total residual chlorine.

92.51(6) The language in the proposed regulation needs to be simplified to say that compliance with all water quality
standards is required.

92.61 I strongly support an additional public comment period when someone intends to submit an NPDES application,
as recommended by the Water Resources Advisory Committee.

92.81 I strongly oppose allowing "general" permits in High Quality streams or impaired waters. Neither should general
permits allow the discharge of toxic materials. Individual permits should be required in these cases. Documentation for
these permits should not be reduced.

Chapter 93.41 support the present protection of all of our waters as "potable water" sources.

93.5(e) The proposal moved most of this section to the new Chapter 96, but did not include a sentence that presently
limits mixing zones. Pennsylvania's regulations need to retain this sentence and prohibit mixing zones. At the least,
regulations are needed to govern their permitting.

93.6 It is very disappointing to see no language protecting instream flows and instream habitat. Other states have
such protection, and the U.S. Supreme Court has ruled that states are permitted to protect instream flows. Governor
Ridge's 21st Century Environment Commission recommended protecting aquatic habitat and instream flow. Because
the water quality standards are the basis for clean water and healthy streams, lakes and rivers, Pennsylvania needs
language protecting instream flow and aquatic habitat in our water quality standards!

I hope that the EQB will make these and other changes to improve our water quality, and not relax protection of it.

Yours truly,



The Environmental Quality Board
P.O. Box 8477
Harrisburg, PA 17105

To Whom it May Concern:

169 S. Grandview Ave. ...
Pittsburgh, PA 15205 | Q
October 22,1998 j i^ j r

3A1
28

'ammmwAigui^E.:

I am opposed to the strategy proposed by the Water Quality Standards and Toxics Management
Program, to weaken standards for discharging toxic chemicals into our water. If anything, I
believe we need to strengthen our standards, not weaken them!

Sincerely,

ckdn'h^—•
Heidi Munn

cc: Mr. Edward Brezina
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CaMEDueinberre

1433 Gay Terrace. West Cheetet, \ 19380 610/692-2930

53H0V-6 AM 9= 15

" l£v:av imisiCN

James M. Seif, Chairman
ENVIRONMENTAL QUALITY BOARD
FOB 8477
Harrisburg, PA 17105-8477

Dear Chairman Seif:

October 22,1998

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

Water Quality Regulations
8/29/98 Pennsylvania Bulletin

I ask to make the following wishes known to you after reviewing matter based on the subject:

Chapter 92.2d(3) - Retain the existing tech-based limit (0.5 mg/l) for total residual1.

2.
standards.

3.

92.51 (6) -Simplify language. Just require compliance with all water quality

92.61 - The Water Resources Advisory Committee advocates an additional
public comment period as pertains to NPDES applications. I agree.

4. 92.81 - General Permits have no place in High Quality, Exceptional Value or
impaired streams: discharge of toxins should not be allowed through a GP; 'regular" and "normal"
permitting should be required. There is nothing sacrosanct about PAdot, Amtrak,etc, etc.

5. 93.6 -Instream flows and habitat should be protected. Other states do it and we
should also. After all the words, letters and sleepless nights, this is where the rubber hits the

6. 96 - A new sentence prohibiting mixing zones as now contained in 93.5(e) needs

A Pennsylvania without protection for our resources, ie. high quality water, is not a pleasant
thought This is not the time to relax.

Yours truly, / ? . / ?

Carl E. Dusinberre

Bob Thompson
Carole Rubley
Bob Flick



Summary of Testimony
Water Quality Amendments

October 22,1998

The petition I handed to you at the hearing with 25 signatures were signed by people
who support my feelings on what I said. These people entrusted me to speak for them,
just as we in Pennsylvania have entrusted you, the EQB, with the task of creating tough
standards and regulations for not only preserving but also improving our water, land, and
air. I spoke at the hearing because I do not think you have served Pennsylvania or its
people well. These proposed amendments delete and re-define what are toxic, waste,
and pollution all under the guise of "streamlining", "beneficial use" and let us not forget
that word, "recycle".

With open arms, Pennsylvania is welcoming trash and cleaning up toxic waste for
beneficial use" and now the EQB is loosing up on all regulations under the guise of
"streamlining" red tape. Is this the business PA is looking for? Pennsylvania's quality of
life is being "streamlined "and" recycled" into oblivion!

Matthew Polis
Environmental Action Committee
BOX 2 0 0 ORIGINAL: 1975

Lenhartsville, PA 19534 MIZNER
(610)756-6855 COPIES: Wilmarth

Sandusky

1
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WEST CHESTER FISH, GAME & WILDLIFE

ASSOCIATION, INC.

P.O. BOX 511

WEST CHESTER. PENNSYLVANIA 19381-0511

October 22, 1998

Chairman James M. Self, E.Q.B.
P. 0. Box 8477
Harrisburg, PA 17105-8477

Re: Proposed Revision to Water
Quality Standards

Dear Mr. Seif,

On behalf of our 310 members, I am commenting on the proposed
changes to water quality regulation as described in the August 29,
1998 Pennsylvania Bulletin.

As the National winner of "Take Pride in America" in 1990 and
three "Pride in Pennsylvania" awards in 1990, 1991 and 1992, as well
as, 1991 - 1992 State winner of the National Wildlife Federation Award
for our conservation efforts, we are most concerned about the proposed
modifications to the wastewater discharge regulations.

Most of the significant changes are in Chapter 92 and 93. The
D.E.P. changes seemingly were written ignoring the '21st Century Envi-
ronmental Commission' report:

Chapter 92.20(3) - We support retention of the techno-
logy-based limit (0.5 mg/1) for total residual chlorine.

92.51(6) - The language needs to be simplified to say that
compliance with all water quality standards is required.

92.61 - We strongly support an additional public comment
period when anyone intends to submit an N.P.D.E.S. applica-

92.81 - We strongly oppose allowing "general" permits in
H.Q. streams or impaired waters. General permits should not
allow the discharge of toxic materials. Individual permits
with documentation should be required.

93.4 - We support the present protection of all our waters
as "potable water" sources. Warm-water fishes should be
retained as a statewide water use.

93.5(e) - The proposal did not include a sentence that pre-
sently limits mixing zones. Pennsylvania regulations need



to prohibit mix g zones.

93.6 - It is an inexcusable omission or a deliberate
oversight to see rio language protecting instream flow and
instream habitat, in spite of the U. S. Supreme Court ruling
that states are permitted to protect instream flows and the
recommendations of the 21st Century Environment Commission.
Water quality standards are the basis for clean water and
healthy streams, lakes and rivers and we must have instream
flow and aquatic habitat protection in our water quality
standards.

All of Pennsylvania is dependent on groundwater for the base flow
of our streams, rivers and lakes. It is our most important natural
resource, the basis of all life in our state. The waters of the
Commonwealth contribute hundred's of millions of dollars to the states
economy from recreational use now. How much more economic value could
be added if all of Pennsylvania's waters met the goals of the Federal
Clean Water Act?

It is our opinion that D.E.P. can better fulfill its water
quality mission by concentrating on stormwater management practices
that infiltrate water to recharge our groundwater. Also, wastewater
recycling via land application of treated effluent will use the re-
source (fertilizer) in the water to grow crops and effectively re-
charge our aquifers.

It is our hope that the E.Q.B. will make these changes to improve
our water quality and not relax its protection.

Sincerely,

M. John Johnson, President

h-ft&> tyat>vw^
a

MJJ:apj

cc: Bob Thompson, State Senator
Chris Ross, State Representative
Chester County Commissioners



VALLEY FORGE CHAPTER OF TROUT UNLIMITED

1433 Gary Terrace, West Chester, PA 19380

October 22,1998

James M. Self, Chairman
ENVIRONMENTAL QUALITY BOARD
FOB 8477
Harrisburg, PA 17105-8477

Water Quality Regulations
8/29/98 Pennsylvania Bulletin

610/692-2930

58

% 1

ro

Dear Chairman Serf:

I ask to make the following wishes known to you after reviewing matter based on the subject:

1. Chapter 92.2d(3)-Retain the existing tech-based limit (0.5 mg/1) for total residual

2. 92.51 (6) -Simplify language. Just require compliance with all water quality
standards.

3. 92.61 -The Water Resources Advisory Committee advocates an additional
public comment period as pertains to NPOES applications. I agree.

4. 92.81 - General Permits have no place in High Quality, Exceptional Value or
impaired streams: discharge of toxins should not be allowed through a GP; Vegular* and "normal"
permitting should be required. There is nothing sacrosanct about PAdot Amtrak,etc, etc.

5. 93.6-Instream flows and habitat should be protected. Other states do it and we
should also. After all the words, letters and sleepless nights, this is where the rubber hits the

6. 96 - A new sentence prohibiting mixing zones as now contained in 93.5(e) needs
to be added.

A Pennsylvania without protection for our resources, ie. high quality water, is not a pleasant
thought This is not the time to relax.

Yours truly, .

CEDusinberre

Bob Thompson
Carole Rubley
Bob Flick

Karl Heine
President

*ft» Action OifOKtyatioH.'
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Environmental Quality Board
PO Box 8477,
Harrisburg, PA 17105

Oct. 22, 1998

ORIGINAL: 1975
No copies per FEW

Please strengthen the water standards that are now in force. Do NOT
weaken them in any way. We have come a long way in cleaning up the
Pennsylvania waterways, don't allow any relaxation of the standards
now in effect. Keep toxic waste discharge from our waters, we owe
it to our children and grandchildren.

L

Thank you,

,)rEJXLLl,igj: m$~
jEHVlRONMENTAL QUAUTY BOARD j

fichard C. Oi lman
118 Ulmer Ave.,
Oreland, PA 19075

Ik



October 22,1998

Independent Regulatory Review Commission ,,03% y

333 Market Street, 14th Floor I B ^ y C u L ^ s B T
Harrisburg, PA 17101 ORIGINAL: 1975

MIZNER
^ ^ . . COPIES: Wilmarth
Dear Commissioners: jewett

Sandusky
Re: DEP Proposed Rulemaking Legal

25 Pa Code, Chapters 92, 93, and 95 - 97

Enclosed are comments that I have prepared regarding the referenced rules. Of particular concern
to the Commission are several provisions of the proposed rules that I believe conflict with state
law and the U.S. Constitution. These include the following:

• Section 92.8a: proposes to require changes in treatment facilities and discharge limits without
amendment of NPDES Permits (comments begin on page 3).

• Section 92.2: incorporation of future EPA regulatory changes by reference (comments page 5).

• Section 92.4 l(b): the requirement to eliminate all identified pollutants from all discharges
(comments page 7).

• Section 92.4(a)(6)(ii): arbitrary imposition of pollution prevention requirements on indirect
industrial dischargers (comments page 9).

• Multiple sections: vague or arbitrary changes in language resulting in uncertainty as to whether
the regulations are prescriptive or merely advisory. Replacement of clearly defined requirements,
denoted by use of the term "shall" by "may" or the vague term "should." Due process concerns
regarding the applicability of vague or ambiguous language, (Comments pages 11-14.)

• Section 92.21a (g): Requiring a plan for the elimination of all combined sewer overflows before
permit renewal applications will be accepted (comment page 15)

• Section 92.91 et seq., an attempt to create an informal adjudication process under the Clean
Streams Law violates the Administrative Agency law and due process guarantees under the
Constitution. (Comments page 16-19).

If you would like clarification or further explanation of any of these comments, please contact
me at 717. 763.7212, extension 2417, or rhurst@gfiiet.com.

Sincerely,
Randall G. Hurst, QEPL-VIUXVM4..11 VJ . XXUXOl, \^J-/A +
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Environmental Quality Board
P.O. Box 8477 ORIGINAL: 1975
Harrisburg, PA 17105-8477 MIZNER

COPIES: Wilmarth

Dear Board Members, iTtl^

Re: Proposed changes to DEP Regulations, Chapters 92, 93, 95, 96 and 97
Comments

I have carefully reviewed the proposed regulations published in the Pennsylvania Bulletin on
August 29. 1998. The Department has obviously spent considerable time and effort in attempting
to comply with the Secretary's Regulatory Basics initiative. Many of the revisions are long-
awaited. Some are changes that the Pennsylvania Water Environment Association requested
during the public comment period during the RBFs initial stages. However, in any endeavor of
such magnitude, there are bound to be omissions, errors, and decisions that conflict with the
needs and wishes of the regulated community. My comments necessarily focus on the negative
aspects of the regulations, rather than congratulating DEP for the many positive aspects of this
first phase of a very large task. I feel it necessary to say so because the volume of my comments
might make it appear that I find nothing acceptable in the proposed rules. That impression would
be incorrect; there are many provisions that I applaud. However, it is where changes are
necessary that I must place my focus; therefore, unfortunately, there are few positive comments
in this letter.

I hope that the volume and nature of these comments does not generate an attitude of indifference
because it seems that I can find nothing right, or an attitude of defensiveness because I have only
criticisms to offer. These comments are so extensive, and so detailed, because I believe that the
Regulatory Basics Initiative is one of the most important activities undertaken by DEP in the last
decade. It is unlikely to happen again. Therefore, I believe that this is a unique opportunity to
make the regulations as complete, correct, and clear as possible. It is a positive goal, not a
negative attitude, that prompts these comments. I sincerely hope that they will provide a basis for
developing the best water environment regulations possible.

The stated purpose of the proposed regulatory changes is to implement the Department's Regula-
tory Basics Initiative (RBI). As an organizing principle for my comments I have concluded that
the goals of the RBI would provide a useful framework. Therefore, my comments are arranged
generally under areas of concern under the RBI. These areas of concern are regulations that: are
more stringent than equivalent Federal regulations, without good reason; impose economic costs
disproportionate to the environmental benefit; are prescriptive rather than performance-based;
inhibit green technology and pollution prevention strategies; are obsolete or redundant; lack
clarity; or are written in a way that causes significant noncompliance.

Some of the proposed regulations are objectionable for several of these reasons. In such cases the
discussion is placed under the topic that is most relevant and the issue is either not repeated or
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only mentioned briefly under other headings. Within each topic I have tried to address the
regulations in numerical order, and have listed both the section number and the heading (or
subject) of the regulation to make reference easier.

In addition to the RBI topics, I am providing detailed comments on the proposed procedure to
assess civil penalties without action before the Environmental Hearing Board. This regulation
does not "fit" easily under the RBI topics, but raises serious issues requiring a thoughtful review.

I am also providing a copy of this letter to the Independent Regulatory Review Commission for
its consideration. Not all of these comments are legal in nature and so may not require IRRC
response. However, I would specifically direct the Commission's attention to the discussion of
the proposed pre-assessment hearing process on page 15 and following, as this discussion raises
important legal questions.

If you have questions regarding any of the comments and wish clarification or further
explanation, I can be reached during working hours at 717.763.7212, extension 2417, by
facsimile at 717.763.8150, and by e-mail at rhurst@gfhet.com.

RBI CONCERN: MORE STRINGENT THAN FEDERAL REGULATIONS WITHOUT GOOD REASON

§92 A — Definition of Best Available Technology (BAT): Congress developed a system of
imposing technology-based limits in the Clean Water Act. In general, there are two classes of
technology-limits established under the Act: BAT (along with BCT and BPT) is applied to all
dischargers other than POTWs. See, e.g., §§ 301(b)(2)(A) and 304(b)(2)(B) of the Clean Water
Act (33 U.S.C.A. §§ 131 l(b)(2)(A) and 1314(b)(2)(B)). Publicly owned treatment works, on the
other hand, are subject to secondary treatment requirements. §§ 301(b)(l)(B) and 304(d) (33
U.S.C.A. §§1311 (b)(l)(B) and 1314 (d)). This scheme, established over twenty-five years ago,
has been observed uniformly by EPA and the states. Every discharger and consultant is aware of
the meaning and limitations of the terms BAT and Secondary Treatment.

The proposed definition is incompatible with the Act and with EPA's regulations. By including
the phrases "or other category of discharger," "For sewage treatment plants, BAT is secondary
treatment [as defined below]," and "Dischargers of total residual chlorine, including sewage
treatment plants, may establish BAT " DEP has mixed two separate and distinct definitions
together in a confused way. No valid reason is provided for changing nationally-recognized
definitions that are included not only in EPA regulations, but in the organic statute itself.

DEP has the power to define terms as it wishes. That is not the issue. The comment is simply that
the purpose of the RBI is not met when standardized, nationally recognized terminology is
arbitrarily changed with no discernable purpose. The result is only confusion and the purposes of
the RBI are thereby thwarted.

§ 92 A — Definitions of Conventional and Toxic Pollutant Like Best Available Technology,
EPA and Congress have defined the terms Conventional Pollutant, Toxic Pollutant, and
Nonconventional Pollutant. These definitions are universally recognized and relied on by
permittees, attorneys, consultants, and regulators. Only the most compelling reason should justify
changing these definitions. None is provided.
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The definition of conventional pollutant that is proposed adds the parameters nitrites, nitrate-
nitrogen1, and phosphorus to the national definition (BOD, TSS, pH, fecal coliform and oil &
grease). If this definition is retained as proposed, notices to permittees that address control or
reporting of conventional pollutants (e.g., under § 92.41(b)) will surely result in violations
because the permittees will be unaware that DEP has changed the nationally recognized
terminology to call certain nonconventional pollutants "conventional" pollutants. No reason is
stated in the Department's discussion, nor can any reason for this confusing change be surmised.

Similarly, the definition of toxic pollutant is a legacy from the past that requires changes to
comport with the national definition, found in the Clean Water Act at § 307(a) (33 U.S.C.A.
1317(a)). If the purpose of these regulatory changes is to make the rules compatible with EPA's,
then the definition of toxic pollutant, one of the most important definitions in current use, must
necessarily be changed so as not to conflict with the national rules.

The "old" definition of toxic pollutant, which is retained in the new rule, is poorly constructed
and must be very carefully read to avoid error. On first glance, the term appears to encompass
every substance in the known universe because everything, including air, water, sugar, and sand,
can cause a toxic effect to some organism when "inhaled, ingested or assimilated." A toxic
pollutant, however, is first a pollutant. A pollutant, in turn, is defined as a substance that causes
or has the potential to cause pollution. Finally, the Clean Streams Law defines pollution as
contamination that causes a detrimental change in water quality. With this string of definitions in
mind, the definition of toxic pollutant is not completely unacceptable because the apparent
universal applicability can be at least somewhat restrained to substances that actually cause
detrimental effects. However, this complicated string of interlocking definitions, which few
people have parsed, need not continue to confound DEP and permittees. If the RBI is intended to
clarify the rules and make them compatible with national regulations, this difficult and obtuse
definition can be abandoned at the same time that Pennsylvania takes the steps to come into line
with the rest of the nation by simply adopting the federal definition of toxic pollutant. I can see
no reason not to do so.

In the preamble DEP states that it believes that it does not have the authority to establish water
quality criteria and discharge limits for substances that are not defined as toxic pollutants. This
newly discovered restriction on DBP's powers is not based on the Clean Streams Law, which
provides a broad grant of authority. In fact, if true, then most permits DEP has issued over the
last thirty years were invalid. EPA and the states have no trouble establishing NPDES limits for
nonconventional pollutants. DEP is not less competent than these other agencies, and is perfectly
capable of operating under the same rules, without retaining the contorted language in this
definition.

§ 92.8a Changes in discharge requirements without order or amendment of Permits. The
proposed section indicates that, if new discharge limitations are necessary because of regulatory
changes, the permittee will be notified and will be required to submit a schedule for compliance.
Whatever schedule is "approved" by DEP must be complied with by the Permittee. No mention

1 Generating more confusion, the terminology applied to the two forms of oxidized
nitrogen is not consistent. Either nitrites and nitrates, or nitrite-nitrogen and nitrate-nitrogen
should have been used. If results are reported as stated, they will be difficult to reconcile in a
nitrogen balance without further mathematical manipulation.
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is found in the rule of the necessity of modifying the NPDES permit to impose such new
limitations. Under the national NPDES regulations, 40 CFR §§ 122.62 and 124.5, changes to the
discharge requirements are to be made through the process of Permit modification. Furthermore,
major modifications that are made to incorporate changed standards or regulations may only be
made when the permittee requests the modification. 40 CFR § 122.62(a)(3)(i).

The proposed rule subverts the purpose of the NPDES program by effectively creating a new
method of imposing discharge requirements—through notice and imposition of a schedule. This
is not only a serious and substantial conflict with the federal regulations, it is a denial of the
protections afforded dischargers through the permitting process. These protections include the
opportunity to review DEP's decisions in a preliminary form through a draft permit subject to
review and challenge, and to negotiate final permit conditions. The process in this rule is that
DEP will make a final determination (apparently in secret) and the permittee's only duty is to
determine how to comply. My experience with the NPDES process is that DEP, when left to its
own devices, frequently makes erroneous decisions based on inadequate data. Pre-decision
review by the permittee is vital to proper final discharge limitations. The NPDES permitting
process provides the Constitutionally necessary safeguards. It should not be ignored.

The rule also interferes with one of the substantive protections afforded by the permitting
process—that of reliability. An issued permit provides some stability in expectations, allowing
dischargers to plan, for at least five years, based on a known set of requirements. The proposed
rule promises no more than ninety days notice of substantive changes in operating requirements.
Permits will no longer have meaning because their requirements can be changed at any time.
Thus, the purpose of the national NPDES program is further undermined by this provision
because it allows DEP to regulate discharges directly without involving the permitting process.

Furthermore, it is doubtful that DEP has a power to impose limitations in this way under the
Clean Streams Law. The proper method of imposing discharge standards is through the
imposition of NPDES permits. The proposed rule does not provide for permit amendment.
Neither does it provide even rudimentary due process for the permittee. The procedure that is
imposed is: (1) the permittee is notified of new treatment requirements developed by DEP; (2)
the permittee (if it cannot already meet the new requirements) must submit a schedule to plan and
construct necessary facilities; (3) DEP approves a schedule (not necessarily the one submitted by
the permittee); (4) the permittee is required by this regulation to obey the schedule. No hearing is
held or public notice made. No Order is issued, no agreement is reached, and no permit is
amended. Yet the Permittee can find itself facing a construction requirement entailing significant
cost. What clause in the Clean Streams Law gives DEP the power to force a permittee to
undertake extensive planning and construction without any formal finding that such is necessary,
without providing for a hearing on the merits, and without issuing an order or a permit, or
entering an agreement? It appears that the procedure developed in this rule, in addition to being
in conflict with federal regulations, is also ultra vires.

I recognize that the proposed rule is simply a renumbering of existing regulations. However, the
fact remains that the regulation violates the terms of the Regulatory Basics Initiative for the
reasons outlined above. One purpose of the RBI is to "fix" just such onerous, irrational, and
illegal existing regulations. This is one that definitely needs "fixing."

§ 92.21a(e)(l) Whole Effluent Toxicity Testing for Industrial Dischargers. The cited section of
the proposed regulations requires whole effluent toxicity testing (WETT) for "sewage
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dischargers." This requirement therefore encompasses both POTWs and industrial dischargers
that treat sewage, either solely or along with their industrial wastes. Because the language is
mandatory ("Sewage dischargers shall provide the results of [WETT] . . . ") the industrial
dischargers that meet item (i) (flow rates of 1 mgd) will be required to conduct these tests.

The corresponding federal regulations at 40 CFR § 122.210 apply only to POTWs. Thus, the
proposed regulation, by being more inclusive than the federal rule, is more stringent and imposes
more costs. The regulation should be revised to be compatible with the EPA regulations by
specifying that it applies only to POTWs and not to all "sewage dischargers."

§ 92,2 la(f) Submission in NPDES applications of local limits evaluations by POTWs with
pretreatment programs. The cited section generally follows the applicable EPA regulation at 40
CFR §122.21(j)(4). However, incorporation of this regulation invites serious conflict between
EPA and DEP in enforcement of the rule. The regulation, in fact, is a pretreatment program rule,
not an NPDES rule. It only applies to POTWs that have EPA-approved pretreatment programs
and it regulates pretreatment program activity (development of local limits). DEP's Chapter 94
rules were recently revised to remove all of the pretreatment program provisions because the
state does not intend to seek primacy in this area. This decision should not be undermined by
adding new rules on the same subject in Chapter 92.

The provision is of concern because EPA Region HI has interpreted the corresponding federal
regulation to require that an evaluation of local limits be performed subsequent to the issuance of
an NPDES Permit, so that the local limits can be reviewed in light of the latest applicable
effluent limitations. The concern with promulgation of the regulation by the state is that it may
be literally applied: providing that a review of local limits shall be a required part of an NPDES
Permit application (and that without such a report the application is incomplete). Relying on EPA
policy, a hundred municipalities with approved pretreatment programs in Pennsylvania have not
been submitting local limits reviews with NPDES applications, but have been performing the
reviews subsequent to Permit issuance. However, if DEP chooses to interpret this rule strictly
according to its terms, it would result in widespread noncompliance. Thus, although there is no
literal incompatibility between the proposed rule and the federal regulations, the opportunity for
mischief through differing interpretations of the rule can lead to the same result. For the same
reason that Chapter 94 was amended, this pretreatment rule should be omitted from Chapter 92.
Omission of the regulation would not affect compliance since the federal rule would still apply,
as it has since it was promulgated in 1990.

In the event that this section is retained, DEP should publish an acknowledgment that it will
adhere to the protocol developed by EPA in enforcing the pretreatment regulations (40 CFR Part
403) in Pennsylvania and will not independently develop any enforcement policy for regulations
related to the pretreatment program. The EPA interpretation of the federal rules described above
can be confirmed by contacting Mr. John Lovell at EPA Region III, telephone (215) 814-5790.

§ 92.2 Incorporation by reference It would seem that incorporating the federal regulations by
reference would eliminate the problem of state regulations being different than the federal
regulations. However, this section is highly objectionable for several reasons, all of which are
related to the additional provision that future EPA regulations are conditionally incorporated as
well. Some of these reasons properly fit under other categories of comments (such as vagueness
and generating noncompliance), but the issue seems most properly addressed here. There are
three objections to this section, each of which is addressed separately below.
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• Unconstitutional under the tenth and fourteenth amendments to the United States
Constitution. Adoption as state law of existing federal regulations is clearly within the power of
the state and is not objectionable. However, when the state gives EPA the power to unilaterally
change state regulations at a future time, without the contemporaneous consent of the state,
issues of federalism under the tenth amendment arise. A detailed discussion is not appropriate in
this forum, but suffice it to say that a federal agency may not enact state law. By incorporating
future EPA rules automatically, DEP proposes to allow just this. It is doubtful whether the
General Assembly has the power to delegate state rulemaking authority to a federal agency, it is
certain that DEP has no such power.

The fourteenth amendment is implicated in the denial of due process. This issue is
discussed in more detail under the specific state statutes which the regulation also violates.

• Violation of the Commonwealth Documents Law and the Regulatory Review Act. The
proposed rule provides for no pre-enactment review by DEP, the EQB, or anybody else. There is
no notice and comment provision regulating the incorporation of the new EPA rules into the
Pennsylvania Code by publication in the Pennsylvania Bulletin. There is no provision for
presenting the new rules in either a proposed or final form to the Independent Regulatory Review
Commission, the standing committees of the General Assembly or the Department of Justice or,
following enactment, to the Legislative Reference Bureau. By proposing that EPA will establish
rules without following any of Pennsylvania's procedures, DEP proposes that final-form, binding
rulemaking will proceed without any of the due process protections that the state legislature has
mandated. DEP does not have the power to waive the procedures of the Commonwealth Docu-
ments Law, or the Regulatory Review Act. The fact that EPA follows some similar procedures
under the national Administrative Procedures Act does not address these state law concerns.

• Void for vagueness. The rule is confusing and self-contradictory. Certain future federal
regulatory changes will be incorporated by reference on their promulgation. Others will not.
Even those that are listed in paragraph (b) may not be incorporated if they are "contrary to
Pennsylvania law." In addition, federal regulation that "creates a variance to existing substantive
or procedural NPDES permitting requirements is not incorporated by reference." Since all of
Chapter 92 consists of procedural or substantive NPDES Permitting requirements, does the
exception in paragraph (c) effectively void the whole rule? If not, which Chapter 92 rules are
neither substantive nor procedural? How does one tell whether the federal regulation "creates a
variance?" What kind of change in regulation would not constitute a "variance"? If the new EPA
rule doesn't "create a variance," might it still be "contrary to Pennsylvania law?" What is the
difference?

In addition to these issues of interpretation, there are practical issues of implementation. How
will the regulated community know which new federal rules will be applicable and which will
not? Will DEP establish an "office of regulatory variance?" Will there be a regularly published
list of new federal rules that are incorporated and those that are not?
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RBI CONCERN: IMPOSE ECONOMIC COSTS DISPROPORTIONATE TO ENVIRONMENTAL BENEFIT

§ 92A1(b) Monitoring. This single paragraph contains two disparate requirements that require
separate discussion.

• Requesting additional monitoring. The provision allowing DEP to request one complete
effluent evaluation annually is acceptable. Monitoring effluent is an important tool in identifying
problems, and limiting these requirements to NPDES permits unnecessarily restricts the ability of
DEP to develop needed information. The concern with this section is the broad power it grants to
DEP, with no concurrent requirement of responsibility and accountability.

Specifically, DEP may require monitoring (which can cost over $3,000 for one set of analyses)
"on a more frequent basis" simply by "request." This apparently unlimited power to order the
expenditure of tens of thousands of dollars without the opportunity to review DEP's reasons or
the practicality of the "request" is not acceptable. DEP must have a genuine, documented reason
for making such a request, and must be required to justify both the extent of the analysis and the
frequency of sampling before a permittee is subject to the requirement. This is best done by
requiring some basic due process protections, namely an opportunity to analyze and discuss
DEP's decision before implementation. No enforceable power should reside in a "request."

Although I have included this comment under the topic " Disproportionate Economic Costs," I
do not think that targeted effluent monitoring is an unjustifiable economic cost as long as it is
reasonably related to environmental protection. This comment requests only that DEP be legally
held responsible and accountable for its actions, especially when those actions can be disruptive
and expensive to the regulated entity. It has been my experience that DEP officials are generally
reasonable in their requests. The Department should have no objection to a requirement that it
continue to do what it already does—assert its broad and potentially burdensme powers in a
responsible way, with provision for meaningful involvement of stakeholders.

• Requirement to eliminate all pollutants from the discharge. It is difficult to understand the
intent or expected effect of this portion of the paragraph. The preamble discussion provides no
hint, it merely recites the proposed regulation without further comment2. The proposed regulation
would require that, if a pollutant not limited by the NPDES Permit was detected in effluent, then
the permittee would be forced to "eliminate the pollutant from the discharge within the permit
term [or] seek a permit amendment" (presumably to add an effluent limit for that pollutant).
While a "pollutant" is defined as deleterious, so that not all substances would be affected, the
rule greatly overreaches. All domestic sewage contains trace quantities of sugar, calcium, lactic
acid, copper, iron, zinc, sodium, sulfate, and other common substances, some of which partially
pass through the treatment process and are discharged. In sufficient quantities, all of these
common substances are "pollutants" under the Clean Streams Law definition. It is rare, however,
for the effluent concentrations of these substances to exceed a tiny fraction of the concentration
that would threaten water quality standards. Thus, these common "pollutants" are never regulated
by NPDES Permit limits because there is no threat to the environment.

2 At the risk of seeming overly finicky, I must note that the majority of the preamble
discussion in the Pennsylvania Bulletin consists of simple paraphrasing of the proposed
regulations. Very little information regarding DEP's reasons for the changes is provided.
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The proposed regulation makes no distinction between pollutants discharged in acceptable
quantities and those that actually threaten to cause pollution. By its terms, the regulation states
plainly that "If the monitoring results indicate the existence of pollutants which are not limited
in the permit, the permittee shall [report on how] the permittee will prevent the generation of
the pollutant, or otherwise eliminate the pollutant from the discharge." [Emphasis added.] The
total prohibition is not limited to "toxic" pollutants (although under the current definitions this
would not matter, since all pollutants are toxic pollutants), or even to pollutants in toxic or
deleterious quantities. All substances in the effluent that could be classified as pollutants (which
includes almost everything) must be totally eliminated. Since prevention at the source is
impossible (this is, after all, sewage), the only option is treatment at the wastewater treatment
plant. Even worse, the "elimination" must take place within the term of the permit. This
provision, if actually enforced, would result in multiple, ongoing violations for every POTW and
industrial discharger in the State. It is simply ludicrous to require the total elimination of
practically all substances from all discharges. The only option offered is to require every NPDES
Permit to contain effluent limitations for every "pollutant" that can be measured in the effluent;
literally hundreds of compounds. The burden on DEP to generate such limits, given that water
quality standards have not been established for most of them, is extreme. The cost of monitoring
to confirm compliance will be staggering.

Although it is obvious that no environmental benefit at all would accrue from incurring the
astronomical costs associated with compliance,3 perhaps discussion of this clause under the
heading of "disproportionate economic costs" is inappropriate. Since compliance is impossible,
this proposed rule could also be objected to on the ground that it violates the following goals of
the RBI:

• It is prescriptive rather than performance-based;

• It inhibits pollution prevention strategies; and

• It is written in a way that causes significant noncompliance.

While the first half of the paragraph—requesting effluent monitoring—is acceptable within
reason, the last portion of this section must be deleted. The last sentence of the paragraph and the
text of the next-to-last sentence following the phrase "the permittee shall separately identify the
pollutants, and their concentration, on the monitoring reports" must be stricken. If DEP decides,
based on monitoring data, that additional NDPES Permit limits are required, a process for
amending Permits already exists and should be used.

3 In fact, discharging only distilled water, as the regulation contemplates, would be an
environmental disaster because of osmotic pressure imbalances.
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RBI CONCERN: ARE PRESCRIPTIVE RATHER THAN PERFORMANCE BASED

§§ 92.2b(b) and 92.4(a)(6)(ii): Pollution Prevention required. The Department's increasing
orientation toward and encouragement of pollution prevention is admirable. It must be
remembered, however, that dischargers have more information about their pollution generating
processes than DEP. Unfortunately, in many cases pollution prevention techniques are not
possible while maintaining product or process quality. Pollution prevention is a tool to be used
intelligently along with treatment technology and environmentally safe disposal to control and
eliminate pollution. When it becomes a mandatory goal in itself problems inevitably arise. Of
particular concern in this regard is proposed section 92.2b(b)4. The problems with ambiguity
regarding this section are discussed elsewhere in these comments. However the language of this
paragraph should also be reviewed carefully under this topic heading, especially in light of the
section discussed next.

In proposed § 92.4(a)(6)(ii), one sees that DEP intends to issue discharge permits to indirect
dischargers (i.e., those industrial dischargers that discharge to POTWs, not to the environment)
that have "failed to take adequate measures to prevent, reduce or otherwise eliminate the
discharge through pollution prevention techniques " The term "adequate," of course, is left
to the discretion of DEP. It appears that DEP intends to dictate pollution prevention requirements
by threatening industrial indirect dischargers with burdensome permits. This is exactly what is
meant by "prescriptive rather than performance-based" regulation, and is to be avoided. The
performance-based parts of the proposed rule are acceptable, allowing such permitting by the
State when the indirect discharge "results] in interference with proper operations of the POTW,
upsets at the POTW[,] or pass-throughs [sic] of pollutants." However, requiring an industrial user
to obtain a permit merely because it has not implemented what some DEP official considers to be
"adequate" pollution prevention measures is not in accord with the goals of the Regulatory
Basics Initiative. Nor does it make any sense.

DEP's mission is to prevent pollution, not to arbitrarily require specific practices merely for the
sake of taking action. How an industry chooses to reduce pollution is a decision that is more
complicated than these regulations can contemplate. This is why the RBI goal of eliminating
prescriptive rules in favor of performance-based rules is so wise. DEP's desire to promote
pollution prevention is admirable and forward-looking. Its proposed heavy-handed approach,
however, is an historic relic and needs to be re-thought. This concern also colors the next topic—
inhibition of pollution prevention activities by stakeholders.

RBI CONCERN: INHIBIT GREEN TECHNOLOGY AND POLLUTION PREVENTION STRATEGIES

§ 92.4(a)(6)(ii) Mandated Pollution Prevention for Indirect Dischargers. This section is
discussed above, but bears mention under this topic heading. Pollution prevention and innovative
("green") technologies do not arise from bureaucratic mandate, as these regulations imply. The
techniques are unique to the generating processes and local situation (including the financial
capabilities of the particular discharger), and progress in this area has historically come not from

4 The proposed new numbering scheme is unnecessary and confusing. There are plenty of
numbers available for use. Adding letters to the section numbers makes the rules harder to cite
properly and makes the numbering system inconsistent with other DEP regulations..
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stringently prescribed methods imposed by government technocrats, but by innovative and
financially-driven techniques developed by entrepreneurs, applied in imaginative ways. I
encourage DEP to follow the lead of EPA in this area, in such stakeholder-driven programs as
Project XL. If DEP wishes to encourage pollution prevention it must get out of the way and let
the leaders in this field lead. Traditional "command and control" methods, such as those evident
in these regulations, do not work in the field of pollution prevention. DEP's role in pollution
prevention is to facilitate and monitor effectiveness, not dictate methods and obstruct innovation.

§ 96A(g) Effluent Trading. Here again, DEP proposes a new rule that promises flexibility and
rationality in protecting the water environment, but then places unreasonable restrictions on
implementation, so that pollution prevention activities are effectively discouraged. Essentially,
paragraph (g)(3) requires that effluent trading only can be accomplished after DEP has published
a description of the procedure. Why must there be only one procedure, and why must DEP
develop it? Why cannot dischargers, working with regional DEP officials in their local area,
addressing local concerns and conditions, find methods that are acceptable and proceed to
implement them? It seems unduly burdensome and limiting to not allow for an effluent trading
process to be developed by (to use currently-popular terminology) stakeholders (which includes
DEP). Furthermore, the Department can stifle the entire process simply by doing nothing. The
purposes of the regulation—encouraging pollution prevention—would be enhanced if the
limitations on effluent trading were only those in subparagraphs (1) and (2). Perhaps a
requirement that the trading agreement be enforceable through NPDES Permit conditions or a
consent order would help to allay DEP's apparent fears that dischargers might do something
environmentally beneficial without DEP contributing its ever-helpful orders and paperwork.

RBI CONCERN: ARE OBSOLETE OR REDUNDANT

The definition of toxic pollutant (§ 92.1) is obsolete and confusing, requiring multiple cross
references to understand properly. This issue is discussed in detail under the topic "More
Stringent than Federal Regulations" above.

The proposal at §92.8a, to retain the existing regulations providing for imposition of significant
new discharge limitations without providing for due process protections and conflicting with the
provisions for NPDES permit modification, is discussed under the topic "More Stringent Than
Federal Regulations" above. This obsolete and objectionable rule should be rescinded, not
renumbered.

Request for comment on applicability of potable water designated use. I must note for the record
that DEP continues to misapply the definition of potable water supply when developing water
quality criteria. This issue was brought to the Department's attention many times in the past. This
problem stems not from a deficiency in the Chapter 93 regulations, but from the continued failure
to apply basic principles of risk assessment in the determination of water quality criteria. In
response to the request for comment on a proposal to restrict the potable water supply criteria to
water bodies that may actually be used for this purpose, (preamble discussion at 28 Pa. Bull
4440), I note that this is exactly what many water environment professionals have been
advocating for years. It is a basic premise of risk assessment that one does not regulate to protect
against non-existent risks. Review the attached Pennsylvania Water Environment Association's
comments on proposed Chapter 16 revisions, July 1, 1992 (published in XXV, Water Pollution
Control Association of Pennsylvania Magazine, 5:20, at 21-22 (September-October 1992)).
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RBI CONCERN: LACK CLARITY

Of all of the goals of the Regulatory Basics Initiative, this one is the most violated by the
proposed regulations. To allow a more definitive discussion of the various problems arising
under this heading, I have subdivided the issue of "clarity" into issues involving vagueness,
ambiguity, and improper punctuation, all of which lead to imprecision or confusion by the
regulated community and by the regulators themselves.

• Vagueness

Regulation is law. To create a regulation is to prescribe or proscribe conduct, with legal
consequences for failure to comply. An important corollary to this concept is that, if the
regulated person is not able to understand what it is that the regulation requires, the regulation
cannot be enforced. Like statutes, regulations can be void for vagueness under the due process
provisions of the fifth and fourteenth amendments to the United States Constitution. Regulations
are not exercises in creative writing; they must be explicit and clear if they are to be enforced.

The problem of vagueness has a second aspect, too. If the intent of a regulation is not to establish
a requirement, but merely to express the sentiments of the author, it becomes difficult to
determine if one must obey these opinions under threat of enforcement, or if one may choose to
disregard the passage as merely hortatory. If DEP wishes to make speeches on various topics,
other forums are available for this activity. Placing general statements of belief in regulations is
inappropriate. The following comments relate to proposed provisions that make compliance
problematic because the regulatory requirement is vague, either in that one cannot tell what one
is supposed to do, or because the reader is not told whether the regulation is mandatory or not.

Of primary concern is the frequent use of two undefined words that were rarely used in the past
and which have neither a commonly accepted nor a legal definition: "should" and "will." The
dictionary is of little help: "Should . . . 1. To express obligation . . . 2. To express a tentative
suggestion "; "Will . . . 1. Expressing a future statement, command, etc 2. expressing
intention . . . 3. wish or desire " {The Oxford Desk Dictionary, American Edition, 1995).
Thus, both should and will can be either mandatory or permissive. In the proposed regulation,
some clearly mandatory requirements in the existing regulation have been amended to make
them vague by replacing "shall" with "should." Unfortunately, no clarification of this critically
important issue is provided in the preamble discussion. In most cases the discussion merely
recites the new rule but provides no explanation of why the change was made; some of the
changes receive no mention at all.

There are two ways in which this important problem can be cured. First, use the existing
regulatory language—shall and may—properly. If certain actions are to be encouraged rather
than mandated, then this should be plainly stated, not hinted at through the use of ambiguous
terms. An alternative cure would be for DEP to define its terms. If should and will are always to
be considered permissive, then define the terms in that way in the regulation.

The issue of including discussion, rather than direction, in the regulations is more difficult. It is
sometimes helpful to provide guidance as to what is intended by a regulatory requirement by
including an example. Including mere entreaties, however, causes problems. When a discussion
can be interpreted as a mandatory duty, even though it may have been intended as an exhortation,
the problem of vagueness arises. This is particularly of concern when hundreds of enforcement
officers spread throughout seven DEP offices are interpreting the rules and applying them.
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Violations should not arise because one person interprets a rule differently than another. If this
can happen then a primary goal of the RBI— clarity—has not been met. Regulations are a
method of imposing requirements, not an opportunity to make speeches, express opinions, or
demonstrate one's creative writing skills by crafting interesting sentence structures.

The following is not an exhaustive list of the concerns under this topic, but a list of some of the
more perplexing instances of vagueness.

§ 92.1 Definition of Average Monthly Discharge Limitation. Included in the definition is the
following: "a minimum of 4 daily discharge sample results is recommended for toxics; 10 is
preferred . . . ." Although the rule says "recommended," it is not clear that the permittee is
regulated by its permit conditions, not this definition. Discussion of the number of samples to be
obtained for permit compliance properly belongs in guidance, or in the permit, not in the
regulation. The parenthetical phrase should be deleted.

§ 92.2b Pollution Prevention. (Not to be confused with 92.2(b).) Extensive use of "should"
makes the intent appear to be a general discussion and without effect. However, when read in
conjunction with § 92.4(a)(6)(ii), this section appears to become mandatory. See the discussion
under "Prescriptive rather than performance-based" above.

§ 92.3 Permit Requirement, § 92.31(a) Approval of Applications, § 92.73 Prohibition of certain
discharges. Absolutely clear and unambiguous language in the existing regulations has been
changed to be less so, for no apparent reason.

§ 92.81 (a) General NPDES Permits. The original text of this section required that all of the
conditions be met to acquire a general permit. The proposed revision is to remove the words "all
of," so that the rule now reads, "if the point sources meet the following conditions." The only
rational interpretation of the act of removing the phrase "all o f is that not all of the conditions
need to be met in order to receive a general permit, that only one or more of them are required. If
this is indeed DEP's intention then it should say so explicitly in the rule (i.e., "if the point
sources meet one or more of the following conditions."). If such an interpretation is not DEP's
intention, then the specific instruction to meet all of the conditions should not be deleted.

§ 92.93 Procedures for informal hearing on proposed civil penalty. The rules proposed in this
section are discussed in detail separately in these comments. Included in those comments are the
relevant issues regarding vagueness, which are not repeated here.

§ 96.4(b) Development ofTMDLs The section provides that DEP will develop TMDLs "when the
following apply" and provides two separately numbered subsections. Neither "and" nor "or"
appears in the text. Must both conditions be met, or only one?

§ 96A(e) and (f) TMDL development and loading allocation procedure. Are these elements
prescriptive, or merely a narrative account of what DEP intends to do most of the time? Must all
of the steps be followed, or does DEP have discretion? If DEP fails to consider one of the
elements when developing a TMDL, does the permittee have the right to challenge the process as
not in accord with the regulation? How would a permittee (or for that matter a Department
employee charged with doing the work) know what DEP is expected to do? What rights and
duties, if any, are created? Proposed section 96.4(1) places the burden of proof on a challenger of
a DEP TMDL, WLA, or LA calculation. But how is it possible to tell if the regulation was
complied with? Perhaps DEP policy documents may provide some of the answers?
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§ 96.4Q) Modeling techniques. I am pleased to see DEP acknowledge that mathematically and
scientifically sound techniques are preferred. But does this regulation require that such
techniques be used, or is it merely an aspiration? Does a permittee have a right of action if DEP
uses arbitrary and non-accepted techniques to develop a TMDL?

For lack of a more relevant place to put it, the following comment regarding a mathematical error
is included in this discussion of vagueness:

§ 96.1 Definitions — Dilution ratio. The correct formula for calculating a dilution ratio is "the
sum of the surface water flow and the pollutant source flow, divided by the pollutant source
flow." The definition provided in the proposed rule (surface water flow divided by source flow)
is incorrect. A 1 mgd stream accepting a 1 mgd discharge results in a dilution of the effluent by
half. The dilution ratio is 2, not 1 as the definition would require.

• Ambiguity

Ambiguity arises when two equally-probable interpretations are possible. Similarly to vagueness,
the most frequent cause of ambiguity is poor grammar and the use of ill-defined instruction
words such as "should" and "will." Many of the objections made in the previous section could be
repeated here. When a regulation states that DEP "will" perform a certain series of actions,
reasonable people can disagree as to whether DEP must perform the actions, or whether it may
perform them at its option. Since the words "shall" and "may" are well-understood, regulatory
language should generally be restricted to these two instructions, unless good reason exists for
abandoning them.

Of particular concern is the phrase "may not." In common speech this phrase is regarded as
mandatory when used in an instructional way ("you may not do that"), and permissive when used
to express intent ("I may not bother to do that"). Because of this dual meaning, it is confusingly
ambiguous when used in a regulatory setting. The clear and unambiguous phrase "shall not" is
greatly preferred. One example of the problem:

§ 92.22(e) Amount of permit fee. Does the change in language from 'The amount shall not
exceed $500" to "The amount may not exceed $500" indicate that DEP may change the permit
fee to exceed $500? If not, why was the text changed?

"May not" (or the equally ambiguous terms "does not" and "will not") is also used in the
following sections: 92.3, 92.4(2), and 92.73.

Another cause of ambiguity is when the regulations are not internally consistent. There are two
definitions in the proposed rules that cause a concern for this reason.

§ 92.1 Definition of Bypass. This is of concern because the definition is not the same as the one
just adopted in the revised Chapter 94 regulations. Unless a sound reason exists, commonly-used
terms should have the same meaning from one rule to the next.

§§ 96.1 and 92.1 —Definitions of LA (Load Allocation). The definition in Chapter 92 indicates
that LA is that load assigned to nonpoint sources and natural quality, while the same definition
in Chapter 96 indicates that it is the load assigned to nonpoint sources OR natural quality. I
believe that the chapter 92 definition is correct and that the Chapter 96 definition should be
revised.
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•Punctuation

The most salient feature of the proposed regulations in regard to punctuation problems is the
systematic removal of commas from existing text where series of items are listed. According to
the universally recognized American authority on writing for clarity, The Elements of Style
(William Strunk, Jr. and E.B. White): "In a series of three or more terms with a single
conjunction, use a comma after each term except the last. Thus write: red, white, and blue . . ."
{The Elements of Style, page 1.) See also the Chicago Manual of Style, section 5.57. Also Diana
Hacker, A Writer's Reference, 3e, at 195: "Although some writers view the comma between the
last two items as optional, most experts advise using it because its omission can result in
ambiguity or misreading." (Emphasis added.)

While commenting on punctuation errors in these proposed regulations may appear trivial, the
issue, as professor Hacker points out, is clarity. The purpose of proper punctuation is to allow the
construction of sentences that have an unambiguous meaning. Converting regularly arranged lists
of mandatory duties into jumbled heaps of combined adjectives does nothing to improve the
regulations.

For instance, § 92.57 currently reads, in part, "Permits may . . . impose limitations on frequency
of discharge, concentrations, or percentage removal." Thus three things are clearly listed as
limitable: frequency, concentration, and percentage removal. The proposed rule, however, says,
"Permits may . . . impose limitations on frequency of discharge, concentration or percentage
removal, and may include [other limitations]." Does this mean that permits may impose limits on
both percentage removal (e.g., "permittee must remove 85% of the influent BOD") and
concentration removal (e.g., "permittee must remove at least 20 mg/L of BOD")? Can limits on
concentration be imposed, or only limits on concentration removal? How has the clarity of the
rule been improved by removing the comma?

Some other instances of this problem are found at: §§ 92.4(1), 92.7, 92.13(b) and (b)(l),
92.2la(e) (missing between "controlling discharges" and "or where"), and 92.51(1). This list is
not exhaustive.

A related error is the substitution of numerals for spelled-out numbers, e.g., § 92.41 (e)(2):
substituting " 3 " for "three" in the original rule. The general rule in English usage is to spell out
numbers of one or two words (i.e., one hundred and lower). (See any English grammar book,
e.g., Chicago Manual of Style section 8.3).) This is particularly important in regulations, where a
typographical error can be critical. A misspelled "three" probably won't be mistaken for "two" or
"four," but an error in entering a numeral during final word processing of the regulation could
easily be overlooked, resulting in significant numerical errors becoming law. The practice
regarding numbers used in the original text is in correct English and should not be changed.
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RBI CONCERN: WRITTEN IN A WAY THAT CAUSES SIGNIFICANT NONCOMPLIANCE

Sections that violate this goal often do so for vagueness or ambiguity. These concerns are
discussed above and not repeated here. The comments in this section are restricted to instances
where the regulation imposes an impossible or highly burdensome requirement, such that
noncompliance is likely to result through no fault of the permittee.

§ 92.1 Definition of Complete Application The definition requires that a complete application
include, among other things "proof of local newspaper publication." No such publication is
required for POTW dischargers. However, § 92.25 provides that "[t]he Department will not
complete processing of an application . . . that is incomplete . . . . " POTWs following the
requirements for preparing an application will not make a local newspaper publication and their
applications will be incomplete for that reason. There is no need for a definition to attempt to
summarize all of the regulatory requirements, it need only state that a complete application is one
that has all of the required information.

§ 92.21 (a) Submission of applications 180 days prior to expiration. The proposed change would
delete the words unot less than," so that the requirement is that the application must be submitted
exactly 180 days prior to commencing discharge. Filing early is a violation, as is filing late.
What possible point is there in making it a violation to give DEP more than 180 days to process
the permit application? The original text should be retained.

§ 92.21a (g) Application requirements for dischargers with CSOs. The proposed rule requires
that a POTW with combined sewer overflows complete a full-fledged system-wide study
including: sampling; planning; development and implementation of, among other things: an
operation and maintenance program, a "high flow management program," measures to restrict
inflow and infiltration, and measures to minimize or eliminate discharges of solids and floating
materials; and development of a long term plan to eliminate the CSO discharge. Such a program
requires (depending on system complexity and size) anywhere from two to more than five years
to complete. However, the rule requires that all of these activities be completed prior to
submitting an application for a permit. This requirement is impossible to meet. Combined with
the requirement to submit a complete application (§ 92.25), this requirement will cause
noncompliance to attend every POTW application where the POTW has combined sewer
overflows and has not already completed a long term CSO control plan.

Even where the POTW has completed a long term CSO plan and has something to submit, one
requirement is literally impossible and mandates noncompliance. This is the requirement that the
long term plan must eliminate the CSO discharge. Note the language in subparagraph (vi)
requiring that the CSO discharge must be minimized and eliminated.

Section 92.2b(b), requiring the complete elimination of all "pollutants" present in all discharges,
imposes an impossible condition that will generate 100% noncompliance with no discemable
environmental benefit. This section is discussed in detail under the topic Disproportionate
Economic Costs above.
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NON-RBI CONCERNS

The following topic is not directly addressed by Regulatory Basics Initiative goals, but is
nevertheless an important problem identified in the proposed regulations.

CONCERN: PROPOSED INFORMAL HEARING PROCESS FOR ASSESSMENT OF CIVIL PENALTY

There are two major issues to be addressed in this section (§ 92.91 et seq.). First, the proposed
rule as written generally violates Constitutional guarantees of due process, and particularly the
Clean Streams Law and Administrative Agency Law provisions for a hearing prior to
administrative assessment of a civil penalty. Second, several procedural provisions are vague and
require clarification.

* Denial of Due Process and Violation of the Requirements of the Clean Streams Law and
Administrative Agency Law

§ 92.93 Informal Hearing before imposition of civil penalty. In order to assess a civil penalty
administratively, without filing a civil action, DEP is mandated by the Clean Streams Law (CSL)
to provide a hearing before the penalty is assessed (35 P.S. 691.605(a)). The form and nature of
the hearing is not specified in the Act, and the hearing procedure chosen by DEP may be
informal, as the proposed rule states. A primary concern in this regard is the limitations on the
availability of the hearing. There are several procedural problems in the proposed rule.

First, there is no provision in the Clean Streams Law that penalties may be assessed without a
hearing. 44[T]he Department, after hearing, may assess a civil penalty upon a person or
municipality " § 691.605(a). The proposed rules, however, establish methods by which DEP
may assess a penalty while avoiding provision of a pre-determination hearing. There are two
ways in which DEP can avoid providing a hearing: failure to meaningfully notify the person to
be assessed and the presumptive waiver. I believe that both of these methods are an expression of
powers not granted to DEP, would violate the express provisions of the Clean Streams Law (and
other laws), and are therefore ultra vires and void.

It appears that the deficiencies in the rule stem from a fundamental misunderstanding of the
administrative procedures involved. If DEP intends to provide an informal alternative to hearings
by the Environmental Hearing Board, then it is bound by the basic rules of the Administrative
Agency Law, 2 Pa. C.S. § 501 et seq. "No adjudication of a Commonwealth agency shall be
valid as to any party unless he shall have been afforded reasonable notice of a hearing and an
opportunity to be heard." 2 Pa. C.S. §504. The hearing is not an optional service provided to a
person after the determination that a penalty will be imposed.5 A hearing is held for the purpose
of determining if DEP has sufficient evidence to warrant the imposition of a penalty, and, then,
to determine the amount to be assessed. The proposed regulation, in stark contrast, provides that
DEP will decide on a penalty, will notify the person of its decision, and will await a demand for a

5 It is possible to reduce the protections afforded a party by specifying that the imposition
of the penalty is not an adjudication, but only a preliminary determination and that the party
assessed is afforded the opportunity for a hearing de novo before the EHB before the assessment
becomes final. The text of the proposed rule, however, indicates that the penalty is to be assessed
as a final determination, therefore, all due process protections applicable to adjudications apply
to the initial hearing.
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hearing. A hearing will be held only if the person requests one, and appears to be more in the
nature of an appeal after assessment than the initial hearing required by the CSL and AAL.

There are at least three substantial deficiencies in the paragraphs regarding notice and the right to
a hearing that must be remedied to make the regulation acceptable under the Clean Streams Law
and the Administrative Agency Law. These are: failure to notify the affected party, failure to
provide an adequate kind of notice, and the failure to provide the required hearing (this is also
intertwined with the presumption of waiver). Each concern is discussed separately below.

§ 92.93(a) Failure to notify the party affected. Under the terms of the proposed regulation, DEP
may avoid giving proper notice to the person affected, thereby denying her the opportunity to be
heard. DEP may assess a civil penalty against a "person" (which of course includes municipal-
ities and corporations as well as individuals). The notice, however, may be served "at the address
in the permit or at an address where the discharger is located . . .." If the mail is "tendered" at
either of these addresses, notice shall be deemed to have been made. The problem is obviously
one of proper notice to the person against whom the penalty will be assessed, who may not be the
"permittee" or the "discharger." Only if service is made (or validly attempted) upon the proper
person should the notice provision be deemed complied with. Simply mailing a notice to the
address on the permit may be inappropriate, as may mailing to a business office of a corporate or
municipal permittee, especially when the person who is being charged is an individual. At a
minimum, DEP must make a genuine attempt to notify the person against whom the penalty is
intended to be assessed, and the regulations must require this in explicit terms.

§ 92.93 (a) Adequacy of the Notice. A second issue regarding the right to a hearing is that the
notice of assessment of penalty must include a notice that a pre-assessment hearing will be held.
The proposed rule, however, only states that DEP "will serve a copy of the proposed civil penalty
assessment." Merely stating that DEP intends to impose a penalty, without more, is inadequate to
inform the party that it has a right to a pre-assessment hearing established, indeed mandated, by
law. That is, since the statute requires that a hearing be held, the notice must include the
following: (1) the alleged wrongdoing to be penalized; (2) the penalty to be sought; (3) that a
hearing will be held; (4) the time and place of the hearing; and (5) the nature of the hearing (i.e.,
the general procedure to be followed). The proposed regulation mentions none of this and is
therefore deficient.

§ 92.93(b) Requirement to request hearing, presumption of waiver. A third substantive objection
to the hearing provisions as proposed is the issue of where the burden for holding a hearing lies.
Since the hearing is mandated by both the CSL and the Administrative Agency Law, it is
incumbent upon DEP to hold such a hearing unless the other party explicitly waives its rights.
The rule as proposed is quite the opposite. It requires that the party (without notice that the right
to a hearing exists) request the hearing by certified or registered mail in order to preserve its
rights under the law. This has the process backwards; DEP must hold the hearing. If the person
elects to forego her rights and not attend the hearing, she may choose to so notify DEP of that
decision or she may simply decide not to attend the hearing. This action constitutes a waiver; the
procedure outlined in the rule does not. Waiver is a voluntary, knowledgeable, act (see, e.g., 92
C.J.S. Waiver, "intentional [voluntary] relinquishment of a known right, benefit, privilege or
advantage.") A waiver cannot be "presumed" because an uninformed person has failed to act.
Thus, even if DEP has the power to limit the way in which rights are effectuated (as it does by
limiting the time available between the notice and the hearing), it cannot deny the right to a
hearing based on the failure of a party to request one.
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The rule as proposed places a heavy burden on the person to be assessed merely to preserve a
right granted by statute. There is no important interest of DEP in making the process so
burdensome. Indeed, DEP has a duty to comply with the law and hold the hearing. Furthermore,
it might be expected that penalties assessed after a hearing would be less likely to be appealed,
thus the informal hearing procedure should save the Department time and money. DEP therefore
has not only a legal duty, but an important interest in holding a hearing and encouraging the
party to attend. DEP's procedures and practice should be such that it would be burdensome NOT
to hold a hearing because a hearing is in the best interests of both parties.

Furthermore, DEP does not have the power to limit one's rights to a hearing by creating a
presumptive waiver (assuming that such a creature is even possible). The Clean Streams Law
grants DEP the power to establish procedures to implement the provisions of the Act
(§ 691.5(b)(l)). The provision to be implemented here is that civil penalties may be
administratively assessed only "after a hearing." The Act does not grant DEP the power to deny
citizens due process, or to unilaterally provide for the denial of any right or privilege granted by
the General Assembly (or, for that matter, the Constitution). Indeed, DEP's duty is to
"implement," not to thwart the provisions of the law. The presumption of waiver (when the
person notified does not sua sponte request a hearing using the specified procedures) is an
attempt by DEP to deny a right granted by statute and convert it into a privilege, granted as an
indulgence of the Department (you only get a hearing if you ask nicely). Such an attempt is ultra

Finally, there is no substantial burden placed on DEP by requiring that it comply with the law
and actually hold a hearing. An informal hearing requires only that DEP schedule a meeting
room in its own offices and that a hearing officer (and the enforcement officer making the
allegations) show up with the files at the appointed time. If the party to be assessed does not
appear, the hearing officer notes this, makes her decision based on the record, and leaves. Total
time of the process is fifteen minutes. Total cost, zero. The questionable "waiver" provision, and
all of its attendant legal consequences (e.g., what proof is necessary to rebut the presumption?),
can be avoided by simply complying with the law as it is written. DEP has not alleged that any
important interest exists to justify the attempt to circumvent the clear mandate of the Clean
Streams Law and the Administrative Agency Law. Nor for that matter, is there such a compelling
state interest that denial of Constitutional rights to due process should even be considered,

• Vagueness in procedural provisions

In addition to the important issue of due process discussed above, the hearing procedures
proposed in this section need some clarifying revisions to make them acceptable. While some of
these items might be clarified by published policy, most of them should be addressed in the
regulation itself.

Exhaustion of Administrative Remedies, First is the effect that the hearing procedure has upon
the formal appeal process. The proposed rule clearly provides that the procedure will constitute a
final adjudication and that an appeal to the Environmental Hearing Board can be made after the
proposed assessment becomes final (§ 92.93(d)). However, the issue of exhaustion of adminis-
trative remedies is not explicitly addressed in the rule. That is, if the person notified of a
proposed civil penalty chooses not to participate in the pre-determination hearing, does this limit
her right to file an appeal with the EHB when the penalty becomes final? I think that it should
not, since the informal hearing is a legal requirement placed upon DEP as part of its penalty
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assessment process; it is not a duty for the person assessed. However, this issue should be
clarified in the rule.

§ 92.93(c) The hearing process. While the procedures for an informal hearing need not be
explicit, and I recognize the several advantages of keeping the procedures both informal and
flexible, the regulation must provide clarification of the procedures. The proposed rule states that
the hearing "will not be governed by requirements for formal adjudicatory hearings." Does this
evidence an intent not to follow the procedures in the Administrative Agency Law (2 Pa. C.S §§
502 and 504 - 507)7 If so, what procedures will be followed? Specifically: (1) Does the partay to
be assessed have the opportunity to request information regarding the Department's proposed
penalty for review before the hearing? (2) May the party to be assessed be represented by
counsel, or have the right to have counsel present and participate in the hearing? (3) May a party
cross-examine testimony presented by the other party, or otherwise be allowed to question the
other and compel answers? (4) May the proceeding be adjourned and continued for collection of
additional information, or must it be performed in a single "sitting"? (5) Must the final decision
be made "at the hearing" as the rule states, or may the decision be delayed until additional
information is collected? And (6) will the final determination be "on the record?"

§ 92.94(b) payment of penalties. The cited section states that penalties, including those due
following judicial review, shall be paid within thirty days after the order is mailed to the person.
Further, the requirement is that "the person to whom the notice or order was issued shall pay the
amount " The first question involves the meaning of this phrase, specifically which "notice"
is referred to: the original notice of proposed assessment, or the notice of the final adjudicatory
decision? The party to whom the original notice was issued might not be the party who is finally
determined to be responsible for payment. Secondly, the manner in which penalties are assessed
may be the subject to a settlement agreement or judicial order. When the regulations are as
explicit as they are here, a conflict between the regulation and the final determination can occur.
The regulation should not attempt to instruct the courts or the parties as to how to assess
penalties in all situations; in fact, it is questionable whether DEP has the power to do so. The
regulation should provide only that penalties that are assessed as a result of formal adjudications
must be paid within thirty days of the receipt of the final order, unless the tribunal or the parties
by stipulation have determined another time period for payment.

§92.93(d) Appeals — Standard of Review If a hearing is not held, no record exists for review by
the Environmental Hearing Board. Is an appeal to be a hearing de novo on the merits of the
original complaint, or is the EHB limited to the issues it may hear and decide?

Thank you for your time in considering all of the above. I trust that, upon consideration of these
concerns, DEP will endeavor to make the changes necessary to produce a set of regulations that
will provide sound, reasonable, and professional environmental direction and control well into
the next century.

Very truly yours,

Randall G. Hurst, QEP



COMMENTS ON rROPOSED REVISIONS TO CHAPTER 16
DEPARTMENT OF ENVIRONMENTAL RESOURCES

STATEMENT OF POLICY

"Chapter 16" is DER's official guid-
ance policy for the development of wa-
ter quality criteria for toxic pollutants,
hi June of this year DER announced
that it was amending Chapter 16 to
make minor changes to the text and to
make a variety of changes to the crite-
ria, primarily criteria for protection of
human health. On July I. 1992 a hear-
ing was held in Harrisburg on the pro-
posed revisions. The Subcommittee on
Toxics Issues of the WPCAP's Govern-
ment Affairs Committee presented the
following testimony at that hearing.
Because testimony was limited to ten
minutes, the scope of our comments
was very limited. Some additional ma-
terial in support of the comments was
also presented to the Department. The
comments are presented here to let
members know what your committee is
doing on your behalf

—Randy Hurst. Chair

The WPCAP is an Association of
operators, administrators, consult-
ants, educators, equipment suppli-
ers and regulators, all of whom are
professionally dedicated to clean
water. The goals of our Association
are the same as the goals of the De-
partment: to allow the waters of the
Commonwealth to attain and to
maintain water quality standards
based on designated uses. It is the
purpose of the regulations we are
discussing today to provide guid-
ance to the Department both in es-
tablishing water quality criteria for
toxic substances and in implement-
ing those criteria through establish-
ing discharge limitations. Two
kinds of decision-making methods
can be used in establishing policies.
Policies can be established based
primarily on administrative deci-
sion processes or they can be es-
tablished based primarily on tech-
nical, or scientific, decision pro-
cesses. Most policies contain both
elements. Chapter 16 as it exists,
and as it is proposed, is substan-
tially administrative in concept and
content: we believe that, where ap-
propr ia te , scientific methods
should be incorporated as a policy
requirement, because scientific

methods arc calculable, verifiable,
and defensible, whereas adminis-
trative decisions arc prone to hu-
man error and misjudgment, and
arc always subject to debate.

The policy of developing water
quality standards based on desig-
nated uses is an example of an ad-
ministrative process. This policy is
a social, value-oriented decision
enacted by legislation. Another so-
ciety might have selected a goal of
"absolute purity for all waters", or
it might elect to allow pollution det-
rimental to wildlife, as long as the
water could be treated to an accept-
able quality for industrial use.
There is no scientific method of de-
termining the "best" method of se-
lecting water quality standards:
thus an administrative decision-
making process was appropriate.
Having selected the goals, how-
ever, the policy of implementing
these goals can be. and should be.
scientifically derived. We arc pro-
posing today that Chapter 16 be
amended in two areas to include
the concepts of scientific decision
making. These areas are (1) the use
of Method Detect ion Limits
(MDLs), and (2) the development
of water quality criteria.

First, the issue of Method Detec-
tion Limits. Section 16.IO2(a).
paragraph (4), discusses the con-
cept of Method Detection Limits
(MDLs). and defines the term as
the concentration value that can be
reported with 999f confidence that
a substance is present. The discus-
sion is incomplete, however, be-
cause it fails to make clear the fact
that a Method Detection Limit is
not a reliable quantilation limit.
That is. a reported value at or near
the MDL can not be relied on to
determine the true concentration of
a substance. Instrument precision
at the extreme lower limits of de-
tection is low, and results in this
range arc therefore 'only uscablc in
deciding whether or not a sub-
stance is present: they should not
be used to ascertain concentration.

The lack of scientific rigor in this
section is reflected in the Depart-
ment's insertion of the alternate
term "minimum" throughout the
text, implying that a Method Detec-
tion Limit is the same as a Mini-
mum Quantitation Limit, which is
not correct.

The error is compounded in sub-
paragraph (ii), where an adminis-
trative decision has been made to
use MDLs to "decide whether the
water quality-based effluent limita-
tion is listed as a numerical value
. . . in the permit". Since MDLs
arc not quantitation limits, they
should not be used to make deci-
sions regarding permit limitations
in the manner chosen by the De-
partment. We propose that this
paragraph (paragraph (a)(4)) be re-
written for a scientific standpoint.
It should (I) correctly define
Method Detection Limits. (2) re-
move erroneous references to
"minimum** detection limits, and
(3) provide that effluent limitation
decisions be based on a quantifi-
able value, such as the Minimum
Quantitation Limit or other scien-
tificallv defensible value.

A larger and more important is-
sue is the development of water
quality criteria. We believe that the
development of numerical criteria
is clearly a scientific issue and
should be based on scientific meth-
ods. Specifically, the policy should
require that the principles of risk
assessment be used whenever suf-
ficient data are available to do so.
The regulation as it exists and as
proposed does not mention risk as-
sessment in its Guidelines for De-
velopment of Aquatic Life Criteria.
As a result, water quality criteria
for the protection of aquatic life
have been developed in a number
of instances without a sound scien-
tific basis. As an example: the cri-
teria for copper arc identical to the
EPA Gold Book criteria, and arc
based in part on toxicity to the
northern squawfish. This species,
however, indeed the entire genus.

Water Pollution Control Association of Pennsylvania Magazine



is not indigenous to Pcnnsylvam
and is found only in the Pacific
Northwest. One important compo-
nent of risk assessment is exposure
assessment. If an exposure assess-
ment had been performed in devel-
oping the copper criteria, species
that arc not exposed would have
been removed from the data base,
and the criteria would have been
recalculated using only species ex-
pected to occur in Pennsylvania.
All the data required to perform
this recalculation are present in the
EPA development document.

Another example of the value of
exposure a s s e s s m e n t is the
k 'acute" water quality criterion for
cyanide. Again, the Department
has simply adopted the EPA-
derived value; in this case 22 parts
per billion (ppb). However, this
value is based solely on toxicity to
rainbow trout. When a cold water
fishery or trout stocking stream is
under consideration, this criterion
is appropriate. However, simple
logic tells us that a criterion de-
signed for the protection of rain-
bow trout is inappropriate to the
Monongahcla or Susquchanna riv-
ers. The EPA data indicate that the
3 species most sensitive to cyanide
are rainbow trout, atlantic salmon,
and brook trout. Because these
species do not occur in warm water
streams and lakes, cyanide criteria
for warm water streams should not
account for them. A recalculation
of the acute cyanide criterion after
removal of these three species from
the database results in a value of 46
ppb: this value is reliably conserva-
tive because it includes protection
of bluegill and large mouth bass:
species not present in every warm
water stream. A requirement that
risk assessment be used in develop-
ing aquatic life criteria would result
in the development of different cri-
teria for different designated uses
for a number of pollutants. This is
not only acceptable, it is the way
many non-conventional pollutants
are now regulated in Chapter 93,
and is a more scientifically valid
way of providing water quality cri-
teria based on protection of desig-
nated uses.

The Guidelines for Development
of Human Health criteria do dis-
cuss risk assessment. However,

discussion o\' the issue is not
enough; the principles of risk as-
sessment must actually be applied.
In the discussion of cancer risk as-
sessment in Section 16.33, the
Guidelines discuss the administra-
tive decision which was made re-
garding the Department's selection
of an "acceptable risk* of I in 1
million. We do not disagree with
that decision. The quantification of
the risk, however, should be sub-
ject to the scientific procedures of
risk assessment. For instance, in
the Department's current method
of determining the risk level of car-
cinogens, a population is assumed
to exist which uses water directly
from the water body, without treat-
ment, as its lifetime primary drink-
ing water source. An exposure as-
sessment procedure would label
this risk pathway as a "theoretical
upper bounding estimate". In other

jfds. this risk level exceeds the
risk for all members of the popula-
tion. Such estimates are not used to
estimate risk; their primary value is
in screening procedures. Kn expo-
surc assessment for human health
risk would first consider the fact
that the designated use of the water
is as a potable water supply which
the Department defines as water
which is consumed after suitable
treatment. The exposure assess-
ment procedure would then deter-
mine a "high-end" risk, a "most-
exposed individual", or a "reason-
able exposure" at a 95th or 98lh

pcrccntilc. These measures of ex-
posure experienced by individuals,
or population segments, would be
used to calculate water quality cri-
teria for potable water supplies for
the protection of human health. Al-
though the documentation accom-
panying the proposed changes indi-
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cates that the Department is evalu-
ating and incorporating toxiiiiy
assessment data, it is clear that it
has yet to implement the second,
equally important component of
risk assessment, which is exposure
assessment. Until it does so, the
criteria development process will
remain scientifically invalid.

To summarize, the Association
urges the Department to adopt sci-
entific principles wherever appro-
priate in its guidelines for develop-
ing and implementing water quality
criteria, and to apply those princi-
ples in its activities. Two sugges-
tions for incorporating scientific
methods are (I) adoption of risk as-
sessment methodologies in devel-
oping the criteria, and (2) the scien-
tifically correct use of Method De-
tection Limits and Minimum
Quantitation Limits when estab-
lishing effluent limitations. There
are a variety of other such proce-
dures lime docs not permit us to
discuss today. The adoption of
such scientific methods, in place of
the administrative, or "best judge-
ment" methods now in use, should
serve both to provide a more sound
and reliable water quality manage-
ment policy and to reduce the
amount of dissension in the regu-
lated community.

Water Pollution Control Association of Pennsylvania Magazine
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ACOUNdLOFntOUTUNUIiTED

PENNSYLVANIA TROUT
RD * 1, box 131B
SPRING MILLS, PA 16875

October 22, 1998

Mr. James M. Self, Chairman
Environmental Quality Board
P.O Box 8477
Harrisburg, FA 17105-8477

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

Re: 25 Pa. Code, Chapters 92, 93, 95, 96 and 97, Water
Quality Regulations—Proposed Rulemaking, August 28,
1998, Pennsylvania Bulletin

Dear Mr Self and Board Members:

Pennsylvania Trout, the state council of Trout Unlimited,
respectfully requests that the comment period be extended for
another 60 days. An organization such as ours needs a certain
amount of time to coordinate comments within our group and then
communicate with rank and file members. .Because of the demands
placed upon the volunteers of our organization and the breadth of
the proposed changes, the initial comment period is inadequate.
In addition,the comment period for Pa; 25 Code, Chapter 16,
Statement pf Policy—Water Quality Management Toxics Strategy, is
identical to the comment period for the regulatory proposals
Thank you for your consideration. - %

Edward D. Bellis
President
Pennsylvania Trout,

m
s;-
wm,

4

cc. Senator Roger Madigan
Senator Ray Musto
Senator Robert Reber
Rep. Camille George
Mr. Peter Colangelo
Mr. Donald Madl
Mr. Brian Hill, Chair, Citizens Advisory Council
Mr. W. Michael McCabe, Regional Administrator, EPA



October 22,1998

Hanisburg, PA 17105 COPIES: wilmarth ^v- .'
Jewett f,l; *"
Sandusky : : 5

Legal m- r;
Dear Environmental Quality Board,

3
Hello, my name is Nathaniel Carney. I write to comment upon the proposed changes in
water quality regulations for the state of Pennsylvania.

I am appalled at the fact that you are considering making our state's water quality
regulations less stringent. In a time when industry, agriculture and government should be
finding new ways to improve our natural environment, someone is obviously lagging
behind, seeking exception to changing their own faulty pollutive system. Instead, money
or perhaps political bargaining is leading in the direction of lessening water quality
regulations? You let me know what the reason is, because right now I am at a loss for
what might be a noble and reasonable cause for such philandering.

You have to be kidding. I, a resident of York County cross the putrid Codorus Creek
each day going to work. Whether or not it is an actually a casualty of our presently weak
environmental regulations, it is an eyesore asthetically. Pennsylvania, lovely "Penns
Woods", deserves better. In fact, it deserves better than the perhaps looser national water
quality standards. It must be dear that we can only be better off with current or stronger
water quality standards, and only be worse with anything less. Let anybody that woos
you to a different tune know that Pennsylvania cannot sell out on this issue.

Finally, I encourage you to extend the period for which you are accepting public
comment. I almost feel like my own state government was trying to put a quick one past
Pennsylvania^ by not sufficiently publishing their consideration of changes in current
water quality standards. I realize that publicity costs money, but I heard more about
Governor RMge's bike ride through southwest Pennsylvania than I did about this. I
appreciate the strides of this state's administration. I believe, however, that: something
that will wreak havoc upon our bodies over our lifetime if not pure, something we are
supposed to drink eight glasses of per day, and something, we depend upon helplessly so
we can grow food, deserves the attention of the people. And the people deserve to know.



EdmondS. Vea
5 r ^ i ! 417 S. QuinceStr.

Hcv,-w LU, .cSIQN Philadelphia, PA. 19147

October 23.1998
The Environmental Quality Boani ORIGINAL: 1975
PO Box 8477 MIZNER
Hamsbuig, PA 17105 C 0 P I E S : ^ f h

Sandusky

To whom it may concern,

I am writing on behalf of my family to inform the board that we are in opposition to the proposed Water
Quality Standards and Toxics Management Strategy. I have noticed a marked improvement in water quality
since the 1960's and believe that water standards must never be weakened. The feet that public water ways are
used for the disposal of effluents is unfortunate. But if it must be done then it certainly must be regulated and
managed strictly. The truth is that the state will suffer the burden of bad water ways and not the companies and
agencies that have polluted them. And we all know that the long term liability of damage will eventually fall
on the State and its citizens particularly if the standards are reduced- the loosing of standards will not help the
State defend itself against the Federal Government in future suits that are almost bound to be filed by the EPA
or other groups if an accident or other environmental disaster occurs.

Many modem and developed countries are able to maintain high water standards and still be economically
competitive. In short saving some bucks now is going to cost the State in the long run while enriching only a
few individuals who will eventually move their businesses in any case after they have polluted our water ways.

Sincerely,

Edmond S. Vea



Freeman, Sharon

From: GHJacobsen(SMTP:gilj@pobox.com) C P - -

Sent: Friday, October 23,1998 11:46 AM

Subject: Public Comments on Proposed Revisions to Water Quality Standards

Pennsylvania needs language protecting instream flow and aquatic ORIGINAL: 1975

in our water quality standards! COPIES: Wilmarth

Regards Sandusky
Gil Legal

Gil Jacobsen - GilJ @pobox.com Work - GilJ@tangram.com
Pages: Gil - http://www.pobox.com/~qilj

Viking - http://www.LibertvNet.orQ/-vikino
MLUC - http://www.LibertvNet.orQ/-devonuu

Gil Jacobsen
62 Aldham Rd.
Phoenixville PA 19460-2835



Freeman, Sharon

ORIGINAL: 1975
From: Ed Ambrogio(SMTP:edward@snip.net) FORM LETTER
Sent: Friday, October 23, 1998 6:35 PM
To: REGCOMMENTS
Subject: Public Comments on Proposed Revisions to Water Quality Standards

October 23,1998 w^ > :

Chairman James M. Self / ijj
Environmental Quality Board / "
P.O. Box 8477 / 0
Harrisburg, PA 17105-8477 v/ ^ ; ^ - -.__

DearlWr.Seif: ^ ^ ^ ^ ^ % ^

I am commenting on the proposed changes to the water quality regulations " ^
as described in the August 29,1998, Pennsylvania Bulletin. Chapter
92.2d(3). I support retention of the technology-based limit (0.5 mg/l) for ; -
total residual chlorine. 6y:

92.51 (6) The language in the proposed regulation needs to be simplified to
say that compliance with all water quality standards is required. This may
seem obvious to some, but not to all.

92.61 I strongly support an additional public comment period when someone
intends to submit an NPDES application, as recommended by the Water
Resources Advisory Committee.

92.81 I strongly oppose allowing "general" permits in High Quality streams
or impaired waters. Neither should general permits allow the discharge of
toxic materials. Individual permits should be required in these cases.
Documentation for these permits should not be reduced.

Chapter 93.4 I support the present protection of all of our waters as
"potable water" sources. Reducing this level of protection is an implicit
admission that certain waters presently not meeting "drinkable" standards
should be "written off" with no hope of their becoming cleaner.

93.5(e) The proposal moved most of this section to the new Chapter 96, but
did not include a sentence that presently limits mixing zones.
Pennsylvania's regulations need to retain this sentence and prohibit mixing
zones, which allow for technically legal violations of scientifically
based water quality standards. At the least, regulations are needed to
govern their permitting.

93.6 It is very disappointing to see no language protecting instream flows
and instream habitat. Other states have such protection, and the U.S.
Supreme Court has ruled that states are permitted to protect instream
flows. Governor Ridge's 21st Century Environment Commission recommended
protecting aquatic habitat and instream flow. Because the water quality
standards are the basis for clean water and healthy streams, lakes and
rivers, Pennsylvania needs language protecting instream flow and aquatic
habitat in our water quality standards! The extremes of too much flow (the
pollutant here is kinetic energy) or too little flow can and does impair



dissolved oxygen, turbidity, stream bank stability, aquatic living
resources and their habitats. The narrative standards implies that these
issues are covered within state law, but without specific language, the DEP
is generally unable or unwilling to attempt enforcement.

I hope that the EQB will make these and other changes to improve our water
quality, and not relax protection of it.

Yours truly,

Edward Ambrogio
509 Spruce Avenue
Upper Darby, PA 19082

\ /
Ed Ambrogio (\@A@/)
(home) edward@snip.net ( A )
(work) ambrogio.edward@epamail.epa.gov (o )



October 23,1998

Environmental Quality Board
PO Box 8477
Harrisburg, PA 17105

ORIGINAL: 1975
MIZNER
COPIES: - Wilmarth

Sandusky

I do not understand any reason to undo the safeguards we have on our water. We need more not
less. PROTECT OUR WATER-STOP the ROLLBACK. It makes no sense to go backwards.
It is important to me, my children and someday our grandchildren. WE have learned this lesson
the hard way before. Please do not undo the standards. I would like to know how you deal with
this issue.

Sincerely,

<Amy]
2431 Whitby Road
Havertown, PA 19083

w
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Dana M. Price
215 N. Church Street ~ Nazareth, Pa 18064

Emaildprice215@aol.com

ORIGINAL: 1975
NO copies per FEW October 23,1998

Environmental Quality Board
PO Box 8477
Harrisburg, PA 17105

Dear Sirs:,

I am opposed to the new proposed water quality standards and toxics strategy.
Please strengthen the standards that protect our water, not weaken them. The
DEP's proposed toxics strategy is too weak and will allow even more toxic
discharges into our waters.

For the good of all, the new standards must be stopped.

Sincerely,

AftA#~*v

Dana M. Pricjg

?;

V:



EQB Hearing, October 22,1998

Original: 1975, Mizner: Copies: Wilmarth,Jewett, Sandusky, Legal

Please accept names on the petitions I will be handing you. The petition reads as follows: We,

the people listed below, have asked Judith Fasching to speak for us on this very important

matter regarding the proposed rulemaking by the Environmental Quality Board (EQB). We

believe stfdn^fy that these proposals will greatly weaken the already too weak regulations for

Water Quality, Residual Waste, and Municipal Waste. Furthermore, we believe that the present

environmental regulations should be made much tighter, not "streamlined" to encourage trash

as Pennsylvania's number one business under the guise of recycling. The EQB, DEP, and PA

government have a duty to preserve a safe and healthy quality of life for every person in PA.

Obtaining these signatures was for the most part very easy. I explained t was coming here

today to express my opinion on the proposal of water regulations being streamlined, and that I

felt they need to be strengthened. Most people readily agreed, some people asked questions,

but all stated they had not been aware of any regulation changes. Each and every one wished

me good luck, a lot said thank you for doing this, and thank you for being involved, we need

more people like you. If I had not received a letter in the mail dated July 7,1997,1 would never

be involved, I would never have been here today. I trusted our Federal and State Government

to protect us. That letter informed me that sewage sludge is going to be applied to a farm

adjacent to my house. Never in my life had I heard of such an atrocious thing. My husband and

I both said "oh no they won't." Never in my life did I imagine that I would have to fight for my

right to live in a healthy environment. That letter opened my eyes to the extent of which our

beautiful state is being polluted legally with the help of agencies our tax dollars pay to protect

Most of the signatures on this petition are from college-educated people with degrees ranging

from four-year, Engineering, or Ph. D's. Their reactions after reading the petition were

interesting. They varied from mostly, "I had no idea", "this is not good" and many more. The

reaction that sticks in my head the most was, "the public notification is like reading the fine print

at the bottom of a contract*

In general, people do not know what DEP, the EQB, or the EPA are proposing in regulation

changes. Even if the notices that are printed in newspapers are read, people do not understand

what it is all about, or what the end result will be. This is because they are written so people will

not understand them, and they do not know the regulations in the first place I urge you to have

public workshops to inform people before these regulations are put into place. Be honest with





I am incensed with the steps your department seems so ready to take to reduce the water

quality of Pennsylvania. We already have more pollution and poisoned water than we should

have. The idea that relaxing the standards and regulations can in any way be good for the

people of this state is ridiculous. We have had more than our share of fish kills and incidents of

poisoned well water. We certainly do not need more. I would hate to think that the decisions

you are contemplating are business and money driven. We are being assaulted from all sides

with garbage from out of state and the practice of spreading sewage sludge. We cannot afford

to have the government we depend on make it easier for business and industry to

indiscriminately dump their waste chemicals and pollution wherever they wish as long as it adds

to their bottom line. Please, in the name of decency and honesty, do not make any changes

that will most certainly reduce our water quality. The health and welfare of the people is far

more important than more wealth for business. Do the right thing.

Judith A. Fasching
440 Creek Lane
Lenhartsville, PA 19534
(610)562-0172
fasching@fast.net



ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked. "JU^UUN Ci^rOr.a . to speak
for us on this very important matter regarding the proposed rulemaking by me Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter, not
"streamlined* to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked J LLcL4%\ P Q ^ C U \ <\<y to speak
for us on this very important matter regarding the proposed rulemaking by the Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter ,not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked ^ U J J U T V I H iSC-WiA-Cy to speak
for us on this very important matter regarding the proposed rulemaking by me Environmental
Quality Board (EQB) We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter ,not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB,DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked. JuJU-Mk FCISCVI\A to speak
for us on this very important matter regarding the proposed rulemaking by tfife Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter ,not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

LjuJiT^AJLJiWe, the people listed below, have asked
for us on this very important matter reg I the proposed rulemaking by tpfe Environmental
Quality Board (EQB). We believe strongly that these proposals wilt greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter not
"streamlined11 to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP atKi PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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We, the people listed below, have asked _Judy Fasching to speak for us on this
very important matter regarding the proposed rulemaking by the Environmental
Quality Board (KQB)» We believe strongly that these proposals will greatly weaken
the already too weak regulations for Water Quality, Residual Waste and Municipal
Waste. Further more, we believe that the present environmental regulations should
be made much tighter ,not "streamlined" to encourage trash as Pennsylvania's
number one business under the guise of recycling. The EQR.DEP and PA
government have a duty to preserve a safe and healthy quality of life for every
person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked - Q U r l I \ 4 k H a <sr V\\ nQU to speak
for us on this very important matter regarding the proposed rulemaking by me Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter ,not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB,DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked ^ mCAvArvx p Q ^ c V u Aty to speak
for us on this very important matter regarding the proposed rulemaking byihe Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter .not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked O a d U r\r\ H a S o n i OXL, to speak
for us on this very important matter regarding the proposed rulemaking by The Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter ,not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked. JuJL'-Vtv FascW; ft . to speak
for us on this very important matter regarding the proposed rulemaking by thfe Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter .not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB.DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOARD HEARINGS 1998

We, the people listed below, have asked , to speak
for us on this very important matter regardir% the proposed rulemaking by tpfe Environmental
Quality Board (EQB). We believe strongly that these proposals will greatly weaken the already
too weak regulations for Water Quality, Residual Waste and Municipal Waste. Further more,
we believe that the present environmental regulations should be made much tighter ,not
"streamlined" to encourage trash as Pennsylvania's number one business under the guise of
recycling. The EQB,DEP and PA government have a duty to preserve a safe and healthy
quality of life for every person in PA.
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ENVIRONMENTAL QUALITY BOAKO HEARINGS 1998

We, the people listed below, have asked _Judy l'asching to speak for us on this
very important matter regarding the proposed rulemaking by the Environmental
Quality Board (KQB)* We believe strongly that these proposals will greatly weaken
the already too weak regulations for Water Quality, Residual Waste and Municipal
Waste, Further more, we believe that the present environmental regulations should
be made much tighter ,not "streamlined" to encourage trash as Pennsylvania's
number one business under the guise of recycling. The £QB,DEP and PA
government have a duty to preserve a safe and healthy quality of life for every
person in PA.
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M)ORIGINAL: 1975
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From: Lauderbach, Cindy sandusky
Sent: Friday, October 23,1998 8:15 AM 8

To: Hartman, Shirley
Subject: FW: Comment Period - Water Quality Regulations

Shirley - please forward this whomever needs to grant this extension! Thanks!
Cindy

Gregory(SMTP:meg5@psu.edu)
Friday, October 23,1998 3:04 AM
SEIF JAMES
Comment Period - Water Quality Regulations

Dear Secretary Self,

As the Friends of the Nescopeck have just now become aware of your agency's
Triennial Review of Water Quality Regulations, we ask that we be given
additional time to prepare and submit our written comments.

Thank you.

Alan C. Gregory
Vice President
Friends of the Nescopeck
PO Box 571
Conyngham PA 18219-0571

if;' 1
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Wm+ R Hill & Assoc, Inc. ^r ,̂ \r ]\ ,:rn

207 Baltimore Street • Gettysburg, Pennsylvania 17325 •• Office (717)334-9137
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Independent Regulatory Review Commission ™ ? t _,,_ .
333 Market Street 14th Floor C 0 P I E S - j*wett

Hanisburg,PA 17101 Sandusky

Re: Proposed changes to DEP Regulations, Chapters 92, 93, 95, 96, and 97 Comments.

Dear Commission Members,

I would first like to commend the Department of Environmental Protection on its
Regulatory Basics Initiative. It is both a massive and worthy effort to streamline and clarify the
many regulations administered by the department.

One often heard complaint concerning regulations is the often difficult to read language
used . It appears in many places in the proposed regulations that wording has been changed in a
effort to make them more readable. Although this is a worthy effort, great care must be taken
when changing the wording in legal documents to avoid ambiguities. The English language is
filled with words that have several meanings in common use and words that have implied
meanings. This is why certain words are used in the preparation of legal documents. "Shall" is one
of these words. It implies a requirement to act, a command. In the proposed changes to the above
referenced regulations, there are many instances where "shall" has been replaced with "will".
Although in common use these two words seem to have the same meaning, "will" does not have
the implied sense of a command, or requirement to act. It is our thought that to change the use of
"shall" to "may" only serves to increase the ambiguity of the regulations which is contrary to the
purpose of the Regulatory Basics Initiative and will not contribute significantly to the readability
of the regulations. Unless it is the intent to change a regulatory requirement to an option, the
word "shall" should not be replaced.

Apparently in an attempt to make a regulation more readable the words "not less than"
were removed from § 92.21 requiring a NPDES application for renewal to be submitted exactly
180 days prior to the expiration of the current permit Great care must be taken to assure that a
change in wording to clarify does not in fact change the meaning from that which was intend.

It is stated that the purpose of the Regulatory Basics Initiative is also to make regulations
consistent with Federal regulations. If this is indeed the case, then those terms defined in both
State and Federal regulations should be consistent. This is not the case in several instances in the
proposed changes. Definitions for BAT, Conventional Pollutant^ and Toxic Pollutant are
inconsistent with Federal definitions. These are generally accepted terms. To propagate a State
definition different from the federal would not act to clarify these regulations but to complicate



In § 92.93, the proposed changes appear to attempt to make a hearing optional before
DEP assesses a civil penalty. The assessment of civil penalties must be preceded by a hearing as
required by the Clean Stream Act An attempt to circumvent this process would be a violation of
due process and would confer powers to DEP that are not conferred by law.

In § 92.2, DEP proposes to incorporate future EPA regulations by reference. This
circumvents the provisions of state rule making. It does not allow public comment, public notice,
and other due process protections. Although the intent of this section is honorable, this approach
basically gives the Federal government power to enact state regulations without local input. This
is not only contrary to state and federal law, but also highly undesirable.

These are the objectionable changes noted in the proposed regulatory revisions to
Chapters 92, 93, 94,95, 96, and 97. It is our request that these proposed changes and the existing
regulations be more closely examined to assure that the intent of the Regulatory Basics Initiative
is accomplished in all modifications. It is our hope that these comments, as well as those of others,
will aid in identifying areas needing further evaluation.

Very truly yours,

P. FredHeerbrandt
representing

Wm.F. Hill &Assoc., Inc.
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"^' ORIGINAL: 1975
Environmental Quality Board ^ _ MIZNER
P. O. Box 8477 . r; - . ^ 1 . "~ -j^'- COPIES: Wilmarth
Harrisburg,PA 17105-8477 / . - ^ — ' Jewett

Sandusky

Re: Proposed changes to DEP Regulations, Chapters 92, 93, 95, 96, and 97 Comments. e g a

Dear Board Members,
I would first like to commend the Department of Environmental Protection on its

Regulatory Basics Initiative. It is both a massive and worthy effort to streamline and clarify the
many regulations administered by the department.

One often heard complaint concerning regulations is the often difficult to read language
used . It appears in many places in the proposed regulations that wording has been changed in a
effort to make them more readable. Although this is a worthy effort, great care must be taken
when changing the wording in legal documents to avoid ambiguities. The English language is
filled with words that have several meanings in common use and words that have implied
meanings. This is why certain words are used in the preparation of legal documents. "Shall" is one
of these words. It implies a requirement to act, a command. In the proposed changes to the above
referenced regulations, there are many instances where "shall" has been replaced with "will".
Although in common use these two words seem to have the same meaning, "will" does not have
the implied sense of a command, or requirement to act. It is our thought that to change the use of
"shall" to "may" only serves to increase the ambiguity of the regulations which is contrary to the
purpose of the Regulatory Basics Initiative and will not contribute significantly to the readability
of the regulations. Unless it is the intent to change a regulatory requirement to an option, the
word "shall" should not be replaced.

Apparently in an attempt to make a regulation more readable the words "not less than"
were removed from § 92.21 requiring a NPDES application for renewal to be submitted exactly
180 days prior to the expiration of the current permit. Great care must be taken to assure that a
change in wording to clarify does not in fact change the meaning from that which was intend.

It is stated that the purpose of the Regulatory Basics Initiative is also to make regulations
consistent with Federal regulations. If this is indeed the case, then those terms defined in both
State and Federal regulations should be consistent. This is not the case in several instances in the
proposed changes. Definitions for BAT, Conventional Pollutant, and Toxic Pollutant are
inconsistent with Federal definitions. These are generally accepted terms. To propagate a State
definition different from the federal would not act to clarify these regulations but to complicate



In § 92.93, the proposed changes appear to attempt to make a hearing optional before
DEP assesses a civil penalty. The assessment of civil penalties must be preceded by a hearing as
required by the Clean Stream Act An attempt to circumvent this process would be a violation of
due process and would confer powers to DEP that are not conferred by law.

In § 92.2, DEP proposes to incorporate future EPA regulations by reference. This
circumvents the provisions of state rule making. It does not allow public comment, public notice,
and other due process protections. Although the intent of this section is honorable, this approach
basically gives the Federal government power to enact state regulations without local input. This
is not only contrary to state and federal law, but also highly undesirable.

These are the objectionable changes noted in the proposed regulatory revisions to
Chapters 92, 93, 94, 95, 96, and 97. It is our request that these proposed changes and the existing
regulations be more closely examined to assure that the intent of the Regulatory Basics Initiative
is accomplished in all modifications. It is our hope that these comments, as well as those of others,
will aid in identifying areas needing further evaluation.

Very truly yours,

P Fred Heerbrandt
representing

Wm. F. Hill & Assoc, Inc.



23 October 1998
Chairman James M. Seif
Environmental Quality Board
P.O. Box 8477 ORIGINAL: 1975
Harrisburg, PA 17105-8477 £ £ 5 : w ± l m a r t h

Dear Mr. Seif: Sandusky

We are concerned about the proposed changes to the water quality
regulations described in the August 29,1998, Pennsylvania Bulletin.
Some of these changes are needed, but others miss the mark.

We support retention of the technology-based limit (0.5 mg/1) for total
residual chlorine; the additional public comment period when someone
intends to submit an NPDES application, as recommended by the Water
Resources Advisory Committee; and, the present protection of all of our
waters as "potable water" sources.

However, we urge reconsideration of the provision that allows "general"
permits in High Quality streams or impaired waters. Nor should general
permits allow the discharge of toxic materials. Individual permits should be
required in these cases and documentation for these permits should not be
reduced.

It is very disappointing to see no language protecting instream flows and
instream habitat. Other states have such protection, and the U.S. Supreme
Court has ruled that states are permitted to protect instream flows. Governor
Ridge's 21st Century Environment Commission recommended protecting
aquatic habitat and instream flow. Since water quality standards are the basis
for dean water and healthy streams, lakes and rivers, Pennsylvania needs
language protecting instream flow and aquatic habitat in our water quality
standards!

We hope that the EQB will extend the study of these regulations and consider
changes such as we are suggesting to improve our water quality. No resource
is more crucial to the welfare of our people than water. We MUST NOT relax
protection of it.

Sincerely,sincerely, ^ J / " ) / . /

Marilynn and Dana Cartwright
263 Hillcrest Road
Wayne, PA 19087-2423
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October 23,1998

Envircnmental Quality Board
P.O. Box 8477
Harrisburg, Pa. 17105

Dear Members:

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

I am seriously concerned about the proposed changes in regulations regardmg A
water supplies. My husband is a (demist and we both enjoy the outdoors. We know the simply because
research has not been completed on the health effects of a certain Aemical, does not mean that the chordcal
is harmless. Simply, it means that we do not have that knowledge, as yet. I would hope that common sense
would prevail over legalese in matters that affect the health of human beings. In the years before
regulation, we dumped chemicals m
in turn, our health. We w&m wrong and in the Gust L a t e area it is still hazardous to eat fish caugjit in
those waters and it wm<x3ntinue to be for hundreds of years. We have made great progress to clean up our
waterways in the past 20 years. Please do not let pc4itical or finance pressure fixm k x ^ m d u ^
overshadow your moral judgment about your responsibility to the people of this state.

I would like more information about the proposed changes and how they compare with odier^ates with
^ % e u t guidWiMS for momtoring chemical dwmpmg. I would also urge you to more widdy publicize the
proposed cteiges. The citizens have a ri^ to know even ifAey live in a ^ towns.

Katfaerine Weber M.Ed. L.P.C.
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REVIEW Cu:,:vSS:ON October 23, 1998

Environmental duality Board
PO Box 8477
Hamburg, PA 17105

Dear Reader:

It has recently come to my attention that you are seeking public
comment on proposed changes to the Water Quality Standards and
Toxics Management Strategy.

As I understand it, all of this is under the impetus of the DEP's
Regulatory Basics initiative.

While I am a big believer in simplification and streamlining, I do not
think that doing less in a simpler manner is an improvement. The point
of simplification is to find ways to do what we do in better ways -
eliminating items (and paperwork and rules) that do not participate in
getting the job done. But getting the job done is not one of the things to
eliminate.

Just review what the acronym OEP means - particularly the 'P' - and
rethink the big picture.

Thanks for your time and labors.

Sincerely,

James Carroll
1700 Seech Avenue
Lamott, PA 19027
(215)887-6810
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Environmental Quality Board
PO Box 847
Harrisburg Pa 17105
Gentlemen:

I am writing to you to tell you that I strongly oppose the new
proposed water quality standards and toxics strategy. I feel that to
allow more toxic discharges into our water would be a giant step
backward for the state of Pennsylvania.

I urge you to stop these new standards!!!

Sincerely yours,

tyxdujj a . miitob
Judy A. Miller
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Havertown, PA 19083 sandusky

Friday, October 23,1998

Environmental Quality Board
PO Box 8477
Harrisburg, PA 17105

Dear Board Members:

My family (four voting adults) and I urge you to oppose the new proposed water quality
standards and toxics strategy. This is an astonishingly backward move for a state that has
such a highly visible problem in water quality and toxic dumpsites. We are much aware
of the problems we have right here in our own county. It is a strong concern.

I request a response regarding the direction you do choose to pursue.

Sincerely,

Stephen Ruzansky

- -
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ADMINISTRATIVE OFFICE
777 East Park Drive

Harrisburg,PA 17111
Phone: 717/558-7862
Fax: 717/558-7841

Official Publication:
KEYSTONE WATER

QUALITY MANAGER
####

Member:

ENVIRONMENT
FEDERATION

Sections:
CPWQA

EPWPCOA
WPWPCA

Pennsylvania Water Environment Association

Carl E. Janson

First Vice President
M. John Schon
Wexford

Second Vice President
Steven C. Huntzinger
Harrisburg

Secretary/Treasurer
Michael J. Gillespie
Mechanicsburg

First Past President
John L. Latsha
Camp Hill

Second Past President
Joseph G. Rabosky
Moon Township

Dale C. Shope
Hamsburg

Western Section Director
Daniel B. Slagle
Pittsburgh

Central Section Director
Paul C Zimmerman
Dillsburg

Eastern Section Director
Tina M. Myers
New Holland

PWOD Director
Douglas A. Pike

First Federation Representative
Richard I. Gillette
Warminster

Independent Regulatory Review Commission
333 Market St., 14th Fl.
Harrisburg, PA 17101

Re: Pending PA DEP Regulation Revisions
25 PA Code Chapters 92, 93, and 96

To Whom It May Concern:

October 23, 1998

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

8:
Wr

The Pennsylvania Water Environment Association (PWEA) is an association with
approximately 4000 members and is comprised of experienced wastewater treatment
professionals from the fields of operation, administration, engineering, legal and equipment
manufacturing. On behalf of the PWEA, the following are comments concerning the above
referenced regulations.

CHAPTER 92. N P D E S PERMITTING, MONITORING A N D COMPLIANCE

# §92.1 Definitions

Conventional Pollutant - Definition does not include Ammonia Nitrogen.

Section numbering method is awkward and confusing. For example, §92.2 is an all new

section in the proposed regulations yet it contains two different sections labeled, §92.2(a)

and §92.2a.

* §92.4(aX6Xii) regarding D E P ' s right to issue NPDES permits to indirect dischargers of

POTWs may conflict with federal pretreatment regulations which give the permitting

authority to the POTW. If the POTW has an EPA-approved pretreatment program. DEP

does not have primacy over the pretreatment program, therefore, doesn ' t federal law take

precedence?

§92.21a.(f) requires P O T W s with approved pretreatment programs to provide a written

technical evaluation of the need to revise local limits as part of the N P D E S permit

application submittal. This is typically a requirement after the N P D E S permit is issued,

not before. It is more reasonable for the POTW to wait for DEP to run the model first and

issue the permit limits so that the P O T W knows what pollutants would be required. It

Department of Environmental Protection also conflicts with EPA requirements which state the reevaluation is to be submitted to

Representative EPA within one year of N P D E S permit issuance. Again, DEP does not have primacy

^t^treta^fOT^Management over pretreatment programs and should not be dictating specific pretreatment
requirements to POTWs.

Second Federation Representative
William F. Hill
Gettysburg

PWOD Region n Zone Director
Peter A. Orloski
Downingtown

ANNUAL CONFERENCE — JUNE 6-9,1999
THE HERSHEY LODGE & CONVENTION CENTER



§92.21a.(g) requires POTWs to submit a CSO plan as part of the NPDES permit application
submittal. Since this is a long and detailed process, it would be best to place the requirement for
development and implementation of the plan in the permit, not require it prior to permit issuance.

Curently DEP requires additional monitoring for toxic pollutants by those NPDES permittees that
meet certain criteria including, design flow capacity or whether the POTW has an approved
pretreatment program. The particular set of toxic compounds (i.e. priority pollutants and local limits)
required to be tested for are stipulated in the permit. Under proposed §92.4l(b), DEP does not
specify which permittees would be subject to additional monitoring, nor does DEP specify which
toxic, conventional, non conventional or other pollutants may be required. This section is too broad
and could be interpreted differently from region to region throughout the state. More definitive
guidelines should be provided. §92.41(B) also requires the permittee to provide a plan of action on
how to prevent or eliminate any pollutants detected during this monitoring that are not currently
contained in their NPDES permit. What does DEP consider to be a pollutant of concern under this
proposed requirement? Would something as common as Iron be required to be eliminated from the
wastewater?

§92.91 - 92.94 Procedure for Assessing Civil Penalties - There seems to be a considerable amount of

confusion in how civil penalties will be addressed. There appears to be an attempt by DEP to be
more "informal" in this area, but there needs to be a more formal documented guideline for the
notification, hearing and penalty procedures.

As pointed out by others, there appears to be a general vagueness in the use of the words "shall",
"will", "must", and "may" throughout the proposed new rules. These must be clarified more clearly
in order for one to know what is a "must" do and what is a "may" do.

CHAPTER 93. WATER QUALITY STANDARDS

DEP has requested public input on methods of determination for "Color". The current color standard
criteria is in Platinum-Cobalt units. This particular test method only detects colors in the yellow or
amber color range and does not measure reds or blues that may be produced by dyes and pigments
used in the textile industry. A more reliable and accurate test method for Color is the Colorimetric
(ADMI) Method (EPA 110.1 or Standard Methods, 18th Ed. 2120 E).

CHAPTER 96. WATER QUALITY STANDARDS IMPLEMENTATION

§96.4(g)(3) There are concerns on how DEP will enact, monitor and control "effluent trading
agreements". It is our opinion that the stakeholders, along with DEP regional offices, should be free
to develop effluent trading schemes that address site-specific issues.



Our Association is available to provide the IRRC with additional commentary on proposed rule
changes as may be necessary from time to time. If we can be of any assistance providing
professional expertise in the evaluation of rules and regulations that have an impact on our associate
members, please feel free to contact us.

Very truly yours,

PENNSYLVANIA WATER ENVIRONMENT ASSOCIATION

Carl E. Janson
President

cc: PA Environmental Hearing Board
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23 October 1998
Chairman James M. Seif
Environmental Quality Board
P.O. Box 8477 ORIGINAL: 1975
Harrisburg, PA 17105-8477 ™ ; w ± l m a r t h

Dear Mr. Seif: Sandusky

We are concerned about the proposed changes to the water quality
regulations described in the August 29,1998, Pennsylvania Bulletin.
Some of these changes are needed, but others miss the mark.

We support retention of the technology-based limit (0.5 mg/1) for total
residual chlorine; the additional public comment period when someone
intends to submit an NPDES application, as recommended by the Water
Resources Advisory Committee; and, the present protection of all of our
waters as "potable water" sources.

However, we urge reconsideration of the provision that allows "general"
permits in High Quality streams or impaired waters. Nor should general
permits allow the discharge of toxic materials. Individual permits should be
required in these cases and documentation for these permits should not be
reduced.

It is very disappointing to see no language protecting instream flows and
instream habitat. Other states have such protection, and the U.S. Supreme
Court has ruled that states are permitted to protect instream flows. Governor
Ridge's 21st Century Environment Commission recommended protecting
aquatic habitat and instream flow. Since water quality standards are the basis
for clean water and healthy streams, lakes and rivers, Pennsylvania needs
language protecting instream flow and aquatic habitat in our water quality
standards!

We hope that the EQB will extend the study of these regulations and consider
changes such as we are suggesting to improve our water quality. No resource
is more crucial to the welfare of our people than water. We MUST NOT relax
protection of it.

Sincerely

Marilynn and Dana Cartwright
263 Hillcrest Road
Wayne, PA 19087-2423

gr::



October 23,1998

Environmental Quality Board
P.O. Box 8477
Harrisburg, Pa. 17105

Dear Members:

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

I am seriously concerned about the proposed changes in regulations regaining c h e m i ^
water supplies. My husband is a OiOTiist and we both enjoy the outdoors. We know the simply because
researdi has not been completed on the health effects of a certain chemical, does not mean that the chemical
is harmless. Simply, it means that we do not have that knowledge, as yet I would hope that common sense
wcwildprevail over tegalesem m a t t e r e d In the years before
regulation, we dumped chemicals into the water that we behevedwouU have no affeel on the waterways or
in turn, our health. We ware wrong and in the Great Lakes area it is still hazardous to eat fish caugjit in
those waters and it will continue to be for hundreds of years. We have made great progress to clean up our
waterways in the past 20 years. Please do not let politic or finance pressure fix>m k x ^ indust^
overshadow your moral judgement about your responsibility to the people of this state.

IwouWlikenwreinfonnationabcK^
stringent guidelines for monitoring chemical dumping. I would also urge you to more widdy publicize the
proposed changes. The dtizens have a righto know evmiftheyUve in small towns.

Katherine Weber M.EA L.P.C.
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ORIGINAL: 1975 ^ | «
No copies per FEW i ; ^ ^

Freeman, Sharon & ' " .. ,^
_ — _ _ r — | U U •••••• ' ^

From: Ahkeech (SMTP: Ahkeech@aol.com) I L- -
Sent: Monday, October 26, 199812:49 PM I s N V ^ : ^ - -
To: REGCOMMENTS *
Subject: Public Comments on Proposed Revisions to Water Quality Standards

Please, please protect the instream flow and aquatic habitat in our water
quality standards. Water quality standards are the basis for clean water and
healthy streams, lakes and rivers. Other states have such protection of
instream flow and water habitat and Gov. Ridge's 21st Century Environment
commission recommended this protection.

Ann Keech
501 Waterloo Rd.
Devon, PA 19333

i :
m ?̂G > :
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Freeman, Sharon

From: Bill Moul (SMTP: wmoul@acm.org)
Reply To: wmoul
Sent Sunday, October 25, 1998 12:15 PM
To: REGCOMMENTS
Cc: BREZINA EDWARD
Subject: Proposed Water Quality and TMS Regs

ORIGINAL:
MIZNER
COPIES: Wilmarth

Sandusky

W%C:;%D^u

Regarding the proposed Water Quality Standards and Toxic Management
Strategy:

I believe that Pennsylvania is on the wrong path in its roll back of
water quality and other environmental protections. Pennsylvania's
economy will not be helped in the long run by dirtying our streams. As
people search for good places to live, the states and areas which have
permitted fouling of water and air will suffer relative to states and
areas that have maintained or implemented high standards.

That Pennsylvania is is already one of the very largest dumpers of
toxics into its streams should be a source of shame. That Pennsylvania
proposes to return some streams to an "undrinkable" state is appalling.
That Pennsylvania proposes to permit known violators of air and waste
permits equal opportunity to violate water permits is stupid.

For Heaven's sake Pennsylvania, wake up! The health, safety, and long
term economic health of the state is at risk. Don't weaken the
standards that are in place. READ THE GOVERNOR'S OWN 21st CENTURY
ENVIRONMENT COMMISSION REPORT.

Sincerely,
William G. Moul, Jr.
PO Box 189
Bradfordwoods, PA 15015

am
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Freeman, Sharon

From: YFGU56A(SMTP:YFGU56A@procligy.com) SS ; / : • - :
Sent: Sunday, October 25,1998 7:00 PM " ' " ' •'' ?-?5
To: REGCOMMENTS : ,.
Subject: Water Quality Standards fi& ; : ^ "

ORIGINAL: 1975

COPIES: Wilmarth

There are three points I would like to make about the proposed Jewett
General Permit regulations. Sandusky

1. The US Clean Water Act in the 1970s set pollutant discharge
limits based on maintaining or improving stream water quality. In
that process the stream is actually used to remove organics through
the stream's ability to degrade organic pollutants. Dissolved oxygen
levels in the stream help to classify the stream as to fishable and
swimable qualities.

We know how to measure these environmental impacts on the stream
through the above regulatory process. We also know that toxin's have
an environmental impact. They too can be measured on how they impact
the environment. I do not believe that the public wants to throw out
all that we have learned on how to measure environmental impact on
streams. A General Permit that does not require a "good science and
engineering" analyses of the pollutants impact on the environment is
like closing our eyes and wishing there is now problem.

2. Initially, toxic discharge limits were based mainly on the toxin's
effect on organisms in the stream. In recent years more knowledge
has been obtained on toxic effects on human health. As
instrumentation to measure toxin's has improved, we have found
compounds that we did not know were present. Many of these have an
impact on human health. The National Primary Drinking Water
Regulations now have over 50 toxic chemicals the are regulated.
These were not listed some 20 years ago. We need to keep our streams
protected as potable water sources. A General Permit that does not
recognize the use of streams as potential or actual drinking water
supply endangers human health and puts the public at risk.

3. Industrial development is important to the State. Potential or
expanding industries do not want to spend a lot of time in obtaining
permits. The current process is sometimes lengthy. To reduce the
time of obtaining a discharge permit, a highly coordinated effort by
the DEP could be put into place. A task force in the DEP for each
major permit application could be a corse of action. Quick action
while using the existing discharge regulations would save time for
industry. In addition, if the cost of a water quality impact study
is stumbling block to the industry, a State cost sharing grant with
the industry would save the industry money. There are many
consultants that could quickly do the study. This would be a
proactive approach to industry.

In summary, we do not need to increase pollutant discharges or close



our eyes to there impact in an effort to save time and be responsive
to industry. We need to find a better way utilizing what we have.

Sincerely,

Scott J. Tait
McKean, PA



ORIGINAL
MIZNER
COPIES: Wilmarth

Sandusky
Legal

A-October 25,1998

Environmental Quality Board
P.O.B. 8477
Harrisburg.PA 17105

To Whom It May Concern,

I am conducting a campaign. "Grow up America."

I am appalled to-say-the-least that the Environmental Quality Board is thinking of
suggesting or advocating reductions of water quality standards.

Shame on me. "Grow up America."

I have volunteered for some thirty (30) years as a Director of Conservation,
promoting soil conservation, environmental education, and water quality Now
you the Environmental Quality Board are going to reduce the standards. Whoa!

What strange bed-fellows politicians have.

Our nations water quality is at very, very dangerous and critical levels now and
someone is advocating lower standards.

"Grow up America." What blatant, gross stupidity.

Shall I advocate to all the senior citizen of E.A.S.I. and the students of my
school district, "quit volunteering, you are wasting your valuable time".

"Grow up America." We do not lower standards of quality, we raise them.

Our standards of quality of everything we do should be raised not reduced,
(ethics, manufacturing, general business, government, religion, morals, etc.).
"Grow up America."

Sincerely vours, for a safe, healthy, drink of water.

R. G. De Venny, Jr. - Director
Allegheny County Conservation District.
Chairman Water Resources Committee.
Organizer, Brush Creek Watershed Association.



ORIGINAL: 1975
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October 25, 1998 £5",

To: Pennsylvania Environmental Quality Board

To Whom It May Concern,
I am writing to express my opposition to the s tate 's

proposed new water quality standards*

I believe passage of these standards would be a detriment
to water quality In Pennsylvania.

Sincerely,

William J. O'Drisooll
107 S. 11th St.
Pittsburgh, PA 15205

(412) 381-3237

W-
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MARLBOROUGH TOWNSHIP
6040 Upper Ridge Road, Green Lane, PA 18054

T Office 215flJ-tULP \
it

Eleanor F. Sadorf
Township Manager

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

Environmental Quality Board
Rachel Carson State Office Bldg.
400 Market St.
Harrisburg, PA 17105-2301

Re: REGULATORY BASICS INITIATIVE, REVISIONS TO WATER QUALITY

234-9300
Fax 215-234-4294

ENVIRONMENTAL KILTY ll s
10/25/98 m-i

33

8r
1!;

S
The proposed revisions to Chapter 92 and Qiapter 93 require an emphatic NO vote. The
revisions are designed to weaken rather than strengthen the laws governing water and
watershed protection. With the hundreds of thousands of dollars being spent by the
Ridge administration to promote the "21st Century Environmental Commission" and its
goals, it is ludicrous to have contrary legislation being proposed, much less passed.

As a Vice-chairman of Marlborough Township's Board of Supervisors, I request the
Environmental Quality Board to hold strong, and demonstrate to the public that they,
the current administration and the Department of Environmental Protection really
intend to protect the environment to the fullest. Developers shoulcl be made to comply
with the strictest protection possible.

A summary of my objections to these revisions is attached.

Sincerely,

Board of Supervisors,
Chairperson,
Environmental Committee,
Marlborough Township

cc: Rep. Raymond Bunt

James W. Maza, Chairman
Board of Supervisors:

Joy M Leach, Vice Chairperson • LeRoy S. Oelschlager, Member



SUMMARY

Joy M. Leach, Marlborough Township Board of Supervisors
10/25/98

REGULATORY BASICS INITIATIVE
REVISIONS TO WATER QUALITY STANDARDS

Chapters 92 and 93

Seven years ago, I appeared before the EQB at step one of petitioning them to upgrade
the Unami Watershed to High Quality or Exceptional Value • The same day of my
appearance, Rep. Robert Godshall was in attendance to obtain a ruling on the lowering
of standards on the East Branch Creek to "Warm Water" stream. That lower ruling was
granted. In 1997, after six long years of fighting the bureaucracy, builders,
developers, etc., the data we submitted was finally accepted as valid, and the Unami
Watershed was granted High Quality Status. Now, just one year later, that protection
is being threatened. So what did these two actions result in? The Unami and its
aquatic biology continues to be a high quality stream. DEP has supported the
restrictions of additional effluent discharges, and efforts are underway to further
protect stream buffers. On the other hand, the East Branch has been degraded by the
lower standards, and now, seven years later, due to massive degradation, the Perkicmen
Watershed is soliciting funds and volunteers to restore many areas of the stream.
This presents a perfect view of both sides of the story — what will we do for the
21st Century — commit to preservation, or settle for restoration?

Chapter 92, NPDES Permitting, Monitoring and Compliance -
92.81 Allowing general permits to include toxics, affords no way to insure

maintenance of high quality standards. It will most surely result in a
degradation of these protected waters. Additionally, those impaired waters
which are not afforded current protection will only become more severely
degraded. PRESERVATION AND IMPROVEMENT - NOT BELATED RESTORATION.

Chapter 93, Water Quality Standards -
93.4 Most definitely retention of protection on all of our waters as potential

"potable water11 sources should be continued. Residents who live along stream
corridors often have private wells which are fed from springs in the waterway.
This condition exists in the Unami watershed. The warm water fishes
designation should be continued as a basement level of protection.

93.5 The current wording- of this section "Criteria necessary to protect other
designated uses shall be met at the point of wastewater discharge" should be
retained.

93.6 DEP should develop instream flow and habitat criteria and incorporate then into
this chapter of regulation

Additionally, regulations should be developed on withdrawals of protected watersheds.
An example: golf courses, recreational facilities, etc. that withdraw stream water
during periods of drought for irrigation purposes. These withdrawals under adverse
rainfall conditions threaten the aquatic biology of the streams.

Chapter 96, Water Quality Standards Implementation
96.4 This section on Total Maximum Daily Loads should include a separate section for

modeling done on waters that are not impaired, incorporating nonpoint sources
into their modeling in particular for impaired waters and indicate how clean-
up activities dealing with nonpoint source pollution will be implemented.

96.4 Comment periods should be allowed before effluent trading is authorized. This
procedure should be incorporated into the regulations.

As we move into the 21st Century, public awareness of our environmental problems is
increasing, but this awareness must be supported by stringent environmental law.



Watershed

From: IEKMLB [IEKMLB@aol.com]
Sent: Sunday, October 25,1998 9:46 PM
To: regcommments
Cc: BREZINA EDWARD
Subject: Comments re: "Water Quality Standards"

ORIGINAL: 1975 ,.. - .
MIZNER T ;; .
COPIES: Wilmarth;

Unfitted Attachment S a n d u s k y • :

Dear Board Members and Mr. Brezina: Legal

The current proposed regualtions, regarding , should not be implemented for
the following reasons:

1. General permits for the discharge of toxics into thew waters of the
Commonwealth will certainly compromise the existing water quality of the many
streams, rivers and creeks. As you are most likely aware the EPA was sued two
(2) years ago for not forcing the state to do what we Pennsylvanians expect
from the DEP: keep our waters clean.

Now, DEP seeks to issue "general permits" which will have no enforcibility.
Why not just tell mine operators, chemical factories and other purveyors of
poison that they can dump/discharge without a permit? What is the point of the
"general permit"? It is not good for fish nor for drinking water.

2. The proposal to allow companies to get quick "general permits" for o
discharging pollution into "High Quality" streams, some of the better streams eg ^
and rivers in our state is a travesty. What are you folks thinking about? o o
Do you want to have the best fishable and scenic waters contaminated? Don't Q Z!m
sportsmen and the general citizenary deserve some respect from our civil rsj o £?
servants and elected officials? DEP is wrong: roll back this initiative back cx> ^ ^
into the cesspool you slimed it from. ^ g3

3. DEP is dead wrong in seeking to eliminate the requirement that companies V? & o
who want a general permit will not have to document that the permit will not ^ ^
cause a violation of water quality standards. This roll back is moronic. Why * - %
don't Secretary Self and Governor Ridge allow father rapers and child g>
molestors to walk around playgrounds? They are not harmful either. It is
human nature to get away with everything one can. If you disagree then tell
me why our rivers and streams are and have been so polluted.

4. Yo, DEP you know what water is for? It's to drink and bathe in. Why are
you seeking to eliminate the requirement that all streams and rivers be
protected as
"potable water" sources? You should be ashamed of yourselves. This is simply
dead wrong!!!!

5. Why is DEP allow ing "mixing zones" ? This means that there will be no
measurement of pollution levels until after the contamination has been diluted
by mixing with the other water in a stream. This is utterly preposterous.
This too is wrong. Stop it and start looking ou for the interests of the
ordianry sportsman and cvitizen, not for a bunch of fly by nighters in
corporate greed's clothing.

6. Finally, why is DEP seeking to eliminate enforceable standards for 70
toxic chemicals? How else will we know what is going into our water? You
folks in Harrisburg must be breathing too much of that rarified air. Come
down off your thrones and leave your money at home, for DEP must surely
change. Also, do not under any circumstances eliminate regulation of 20



toxic chemicals, and lower standards for 20 or any toxics. We need to fish
and drink our water.

Very truly yours,

E. Kornfeld
16RoumfortRd.
Philadelphia, PA 19119



' , ; / - - • • ' " Chairman James M.Seif, Environmental Quality Board 10/25/98

f,,.,..:;,/ # » « 7 7 S T ! 19"
^0 iJ ^ ' Harrisburg, Pa. 17105-8477 COPIES: wiimarth

Sandusky
Dear Mr. Serf: Legal

I am commenting on the proposed changes to water quality regulations

as described in the 8/29/98 Pennsylvania Bulletin: Chapter 922d(3). I support

retention of the technology-based limit (0.5 mg/l) for total residual chlorine.

92£1 (6) The language in the proposed regulation needs to be simplified to say

that compliance with all water quality standards is required.

92.61 I strongly support an additional public comment period when someone

intends to submit an NPOES application, as recommended by the Water

Resources Advisory Committee.

92.81 I strongly oppose allowing "general" permits in High Quality streams or

impaired waters. Neither should general permits allow the discharge of toxic

materials. Individual permits should be required in these cases. Documentation

for these permits should not be reduced.

Chapter 93.41 I support the present protection of aN of our waters as "potable

water" sources.

93.5(e) The proposal moved most of this section to the new Chapter 96, but did not

include a sentence that presently limits mixing zones. Pennsylvania's regulations

need to retain this sentence and prohibit mixing zones. At the toast, regulations

are needed to govern their permitting.

93.6 It is very diasappointing to see no language protecting instroam flows and

instream habitat Other states have such protection, and the U. S. Supreme Court

has ruled that states are permitted to protect instream flows. Governor Ridge's

21st Century Environment Commission recommended protecting aquatic habftat

and instream flow. Because the water quality standards are the basis for clean

water and healthy streams, lakes and rivers, Pennsylvania needs language

protecting instream flow and aquatic habitat in our water quality standards!

Phope that the EQB wffl make these and otter changes to Improve our water

* quality, and not relax protection of the same.



Befh/ehem Steel Corporation

BETHLEHEM, PA 18O16

WlUIAM J RllEV
GENERAL MANAGER

•'.A<trv. MfeUTHA ENVIRONMENT

October 26, 1998

By Federal Express ORIGINAL: 1975 -
MIZNER 'r

Environmental Quality Board L ' j ^ % t : t
Rachel Carson State Office Building Sandusky :

13th Hoor Legal o
400 Market Street \V; Z
I larrisburg, PA 17101-2301 c

Re: Volume 2S, Pennsylvania Bulletin* page 4431 (August 29, I99X)

Gentlemen:

Bethlehem Steel Corporation hereby presents its comments on the subject regulations which

are proposed to modify the water quality regulations at Chapters 92, 93, 95, 96 and 97 of 25 PA

Code. Bethlehem has interest in this proposal because it has industrial sites with NPDES permits

at live separate locations within the Commonwealth.

Many of the proposed changes are beneficial and we support this effort to streamline and

simplify the regulations. For example, various changes that we find positive and that should aid in

saving time and effort are:

§92.71 (a) 1 he ability to automatically transfer an NPDES permit between two

permittees upon 30-day notice to the Department and if the

Department has no objections within that time frame.

§92.6(a) Clarification that it is the operator's duty to obtain the NPDES

permit.

§93.4(d) Ability to request a variance from the osmotic pressure standard.

§92.55 Clarification that a compliance schedule can lie obtained.

All of these changes will aid in providing certainty and enhancing the usefulness of the permit

piogram.

However, there are three sections of the regulation that should be modified to improve their

clarity and effective application to the regulated community.



Seth/ehem Steel Corporation
Environmental Quality Board
October 26, I99X

No oil sheen— S92.2d(4)

Subsection (i) of this section specifies that both conditions (A) I At no time cause a film or
slum upon or discoloration of the waters of this Commonwealth or adjoining shoreline| and (B) | At
no time contain more than 15 milligrams of oil per liter as a daily average value nor more than 30
milligrams of oil per liter at any time, or whatever lesser amount the Department may specify for
a given discharge or type of discharge ... | apply to oil bearing wastewaters (except petroleum
marketing terminals). Some oils of light viscosity can exhibit a sheen under favorable atmospheric
conditions even if the concentration is as low as 5 iug/1. Also, certain types of vegetation can cause
the same optical effect as an oil sheen even if oil is not present. Bethlehem requests that the
Department modify this section similar to the intent of the 19X7 amendments to the Clean Water
Act known as the Section 31 I exclusion. In those amendments, any discharge in compliance with
its NPDliS permit limits for oil and grease is deemed to be in compliance with the "no sheen"
requirements. This could be accomplished by modifying $92.2d(4) as follows:

(4) For oil-bearing wastewaters, the following applies:

(i) Oil-bearing wastewater, except those from petroleum marketing terminals,
discharged into surface waters shall comply with |all of the following] either:

Additional information required during the permit application process—§92.21 (c)

§92.21 (c) states "In addition to the information required under subsection (b), the Department
may require an applicant to submit other information or data the Department may need to assess the
discharges of the facility and any impact on receiving waters...." The following sections describe
studies, such as bioassays, whole effluent toxicity testing, and in-stream surveys, which may require
lengthy lead times to hire a consultant, obtain the appropriate stream flow or seasonal conditions,
^\n(\ complete the study.

Bethlehem does not object to providing data which are (I) well defined and (2) necessary
to allow the Department to complete its permit review process. However, Bethlehem is concerned
that the request for additional data not delay the NPDES permit application process or cause the
application to be considered incomplete or untimely. This point is important to dischargers because
submiltul of a complete application in a timely manner (at least 1X0 days before the expiration date
of the NPDES permit) allows the permit to be administratively extended in the event that DEP is
unable to reissue a permit before the expiration date.

We recommend that the regulation lie clarified so that a properly completed permit
application form with accompanying maps and certifications constitutes a complete application. Any
biological data or other information which is not routinely required of all applicants should be
considered supplemental information and not part of the routine complete application. These changes
could be accomplished by revising the definition of "complete application" at $92.1 as follows:

Complete application An application which contains |an| a standard application
form properly completed, signed and witnessed, a filing fee. proof of municipal
notification, proof o\' local newspaper publication, |standard reports and forms
required by the Department) and maps required to process a permit land other data



Beth/ehem Steel Corporation
Environmental Quality Board
October 26. 1998

required by the Department). Additional data, such as bioassays, in-stream modeling
whole effluent toxicity testing, and other studies or reports which may he required
by the Department to complete its permit processing shall be considered
supplemental information-

Implied prohibition on non-permitted pollutants—§92.41 (b)

The requirement at §92.41(b) states that each discharger (with minor exceptions) must
monitor and report "all toxic, conventional, nonconventional and other pollutants in its discharge at
least once a year." Under the strictest interpretation of this requirement, the permittee could be
required to have its dischargers) tested for the literally thousands of chemicals in commercial use.
This requirement places a discharger in jeopardy by its vagueness. The section then further requires
that "|i|f the monitoring results indicate the existence of pollutants which are not limited in the
permit, the permittee shall separately identify the pollutants, and their concentration, on the
monitoring report, with an explanation of how the permittee will prevent the generation of the
pollutants, or otherwise eliminate the pollutants from the discharge within the permit term. If the
pollutant cannot be eliminated from the discharge, the permittee shall seek a permit amendment."
Again, read literally, this requirement could have the result of having the Department review and
revise every NPDES permit for naturally occurring background parameters in water, such as sodium,
potassium, or magnesium. Bethlehem understands that this draconian result was not the
Department s intention but rather §92.41 (b) was intended to give the Department authority to request
monitoring results of some parameters at a frequency more often than the once every five years of
the NPDES permit reapplication cycle. This section should be revised to indicate that (I) the
Department will give a discharger a written list of the specific parameters for which additional
monitoring is requested and (2) an appropriate action upon receipt of the monitoring data may be
no change in permit terms and no further action required on the part of the permittee.

Bethlehem believes that the modifications of the proposed regulations as discussed above
would be in keeping with the intent of the Regulatory Basics Initiative and would result in no harm
to the environment. Bethlehem respectfully requests that the Department seriously consider these
requests. If you have any questions regarding these comments, please contact Barbara E. Bachman
of my staff at 610-694-2X97.

Sincerely yours.





From: wbthomas@gpu.com
Sent: Monday, October 26,1998 2:20 PM
To: IRRC
Cc: dbiden@paea.org
Subject: Chapter 92, 93 & 96 Comments

E-MAILED: Wilmar th

Sandusky

Attached are comments on the proposed rulemaking for Chapters 92, 93 & 96 from the Electric
Generation Association (formally generating companies in the Pennsylvania Electric Association).
These comments were sent today to the EQB by overnight mail The document is in Word 7.0

Bill Thomas
Chairperson
EGA Water Quality Subcommittee

(See attached file: EGAh20comm.doc)

EGAh20comm.doc

% •

•:n



OVERNIGHT MAIL 98 OCT 26 Pff 2- 33

o t ^ Electric Generation Association
REVitw c o m 301 APC Building

800 North Third Street
Harrisburg, PA 17102
O C t O b e r 2 6 ' 1 ' 9 8 ORIGINAL: . 1 , *

MIZNER
E-MAILED: Wilmarth

Environmental Quality Board Sandusky
15th Floor, Rachel Carson State Office Building Legal
400 Market Street
Harrisburg, PA 17101-2301

RE: Comments on Proposed Amendments
Chapters 92, 93, & 96 Water Quality Regulations
Regulatory Basics Initiative

Dear Environmental Quality Board:

The Electric Generation Association (EGA) appreciates the opportunity to provide
comments in response to the Environmental Quality Board's proposal to amend the Water
Quality regulations, as published on August 29, 1998 in 28 Pennsylvania Bulletin 4431
{attached is a one page summary of our comments)

EGA is the trade association of seven electric generating companies that provide electric
power to the mid-Atlantic region. Our member companies are:

Allegheny Power
Duquesne Light Company

FirstEnergy Corp
GPU Generation, Inc.

PECO Energy Company
PP&L, Inc.

UGI Utilities, Inc.

Together, these companies generate approximately ninety-four percent of Pennsylvania's
electric power needs.

In general, EGA supports the efforts of the Department to update and streamline the
Commonwealth's Water Quality regulations. Our comments will focus on those issues of
specific interest to our organization. The comments are segregated by chapter and are as
follows:



Environmental Quality Board
October 26, 1998

Chapter 92:

• The EGA would like to comment on the definition of "Natural Quality", contained in
92.1. The intent is clear that this relates to conditions that have not been influenced
by human activity. However, many Pennsylvania streams have had historical Acid
Mine Drainage problems going back in some cases over 100 years. There also has
been limited corrective action to mitigate a large percentage of those problems. In
situations where the prospects of any improvements on an AMD impacted stream are
negligible over a permit discharge period, consideration should be given in
recognizing that this is a background condition that is analogous to a natural
occurring condition.

• The EGA is concerned with the required BAT limit of .5 mg/1 for total residual
chlorine contained in 92.2(d)(3). This limit is more restrictive than the default BAT
limit of 1.2 mg/1, recently established by the Department for small sewage treatment
plants with flows below 10,000 gpd. The EGA hopes that the Departments intention
is to continue to consider the special case of small sewage treatment plants in their
'facility specific1 evaluations that use the 1.2 mg/1 limit for Best Professional
Judgement.

• The EGA supports 92.13(a) and its restriction on only opening permit issues directly
related to the scope of the requested permit modification.

• The EGA would like to comment on 92.21(b)(3), suggesting that the PaDEP limit
newspaper publication requirements to major modifications only. Permit renewals
for facilities that have not substantively changed their operations/discharges should
not be required to publish special notices in the local papers

Chapter 93:

• Chapter 93.3 Table -1, continues to include the statewide potable water use, and in
addition, adds fish consumption as a statewide use. The EGA is concerned with the
compound effect of too many safety factors, and their relationship to the overall risk.
The December 1997 changes to Chapter 93 related to the Great Lakes Initiative added
the ability to have site-specific human health criteria. This enables a discharger to
account for the lack of a potable water withdrawal on their stream segment. This was
a change that the EGA strongly supports, since it enables the use of risk assessment in
the application of human health discharge limits. However the addition of fish
consumption as a statewide use creates an additional factor in obtaining a site-specific
standard for human health criteria. A factor that needlessly complicates an already
complicated process.
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These two statewide designated uses add additional levels of conservatism to a
process that already contains a number of conservative safety factors, such as criteria
calculation methodology, and the low flow conditions used to calculate permit limits.
In addition the Department must recognize the future impact of lower human health
criteria resulting from the EPA proposed increase in the fish consumption value and
use of bioaccumulation factors, which adds further conservatism and environmental
protection to the process. These changes are contained in EPA's "Draft Water Quality
Criteria Methodology Revisions,11 found in the August 14,1998 Federal Register.

Chapter 96:

• The EGA is concerned that Section 96.4(h) as proposed will result in extremely
conservative and unrealistic TMDLs that are likely to impose severe economic
hardship in certain watersheds where they are developed and implemented. This
section specifies that "steady state modeling at the design flow conditions listed in
Table 1 shall be used to develop TMDLs, WLAs and LAs when it is determined that
continuous point sources are the primary cause of a violation of the water quality
protection levels specified in section 96.3, unless an alternate method is approved by
the Department under subsection (g)" (pollution trading). Steady state modeling is
unrealistic because it applies one design flow condition that occurs less than one
percent of the time to model a dynamic system whose flows are continually changing.
The mass of a constituent is calculated by multiplying the volume of water to the
concentration of chemical of concern. By contrast a dynamic or probabilistic model
assumes that both volume and concentration change over time. Clearly, no river
system maintains a steady state flow condition, therefore a dynamic model which
incorporates changing flow conditions and calculates the probability of the worst case
conditions occurring simultaneously is more predictive of actual conditions.

EGA understands that a steady state model is much easier and less expensive to apply
than a dynamic model. However, we do not believe accuracy should be compromised
merely for the sake of minimizing complexity and administrative costs. The
Department is obligated to develop the most realistic and accurate TMDLs possible in
light of the potential economic burden the TMDL program will have on the
Commonwealths' regulated community. We therefore strongly urge the Department
not to restrict TMDL development to steady state modeling but to use a dynamic
approach in accordance with EPA's Technical Support Document for Water Quality-
Based Toxics Control (TSD).
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The EGA appreciates this opportunity to provide comments on these important regulatory
changes, and respectfully request your consideration of them.

Sincerely,

William B. Thomas
Chairperson
EGA Water Quality Subcommittee

cc: I.R.R.C.



ELECTRIC GENERATION ASSOCIATION
CHAPTER 92, 93 & 96

COMMENT SUMMARY

Chapter 92:

1. The EGA believes that background water quality conditions resulting from long term
Acid Mine Drainage (AMD), should be analogous to "Natural Background11

conditions when there is no near term prospects of correcting the AMD.

2. The EGA believes the .5 mg/1 Total Residual Chlorine limit should not apply to small
sewage treatment plants below 10,000 gpd. The current 1.2 mg/1 limit or Best
Professional Judgement limits should continue to apply.

3. The EGA supports the limitation on what issues can be addressed during a permit
modification.

4. The EGA believes that a newspaper notice should only be required for major permit
modifications.

Chapter 93:

1. The EGA believes the addition of a statewide designated use for "Fish Consumption,"
adds unnecessary conservatism to an already conservative criteria process, that will
be even more conservative when EPA modifies the human health criteria
methodology. This will also complicate the ability to receive the new site-specific
human health standard, which was added in the December 1997 final rulemaking.

Chapter 96:

1. The EGA believes that basing TMDL's on unrealistic steady-state models at low flow
conditions is inappropriate. Although a dynamic model is complex and costly to
administer, it provides the most accurate representation of a watershed's condition,
and should therefore be the basis for TMDL calculations.
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October 26, 1998

Mr. James M. Self, Chairman
Environmental Quality Board
Rachel Carson Office Building
400 Market St
P.O. Box 8477
Harrisburg, PA 17105-8477

Re: Water Quality Regulations-Proposed Rulemaking, August 28, 1998, Pennsylvania
Bulletin

Dear Mr. Seif and Members of the Environmental Quality Board:

The Berks County Conservancy is an organization which has been involved for many years
with a wide variety of stream projects. We wish to comment on the proposed changes in
the water quality regulations proposed by the DEP. We offer the following general
comments and, if you wish, we would be happy to meet with you to further discuss these
comments and our experiences with the streams of Berks County which lead us to make
these comments.

With respect to Chapter 92:
** We support keeping the cap for total residual chlorine, since chlorine, although needed
for disinfection purposes, can be extremely toxic to aquatic life if discharged in high
concentrations.
** We recommend that DEP add that compliance with all water quality standards be
required.
** In our opinion, additional public comment should be solicited particularly when an
application is filed. It is important to know about specific public water quality concerns
before all the calculations have been done and a draft permit published.
** The expansion of the section on general permits significantly weakens protection:
The Conservancy recommends against the inclusion of toxics in general permits and the
use of general permits in high quality waters.
** We also urge the DEP to retain the documentation provision that the general permit
will not violate water quality standards to ensure that water quality standards will not
be violated by the use of general permits. DEP proposes to delete this provision and
reduce protection of PA waters.

The Berks County Conservancy is a registered 501(c)3, nonprofit, charitable organization. A copy of the official registration and financial information may
be obtained from the Pennsylvania Department of State by calling toll free, within Pennsylvania, l-«00-732-0999. Registration does not imply endorsement.

HELPING TO PROTECT OUR OPEN SPACES, FORESTS, WATERWAYS, FARMLAND, AND HISTORIC SITES



General permits should r : be allowed in impaired wate

With respect to Chapter 93:
** We support the continuation of the DEP practice which protects all streams as
potential "potable water" sources.
** We are opposed to the deletion of warm water fishes as a statewide water use.
Without this classification, there will be no basement level of protection for many
streams.

With respect to Chapter 96:
** We recommend that the DEP include nonpoint source pollutants in this section which
deals with how clean up will occur on waters determined to be impaired, problems.
** At this time, we recommend that the procedures for approval of effluent trading need
refinement and strengthening before approvals be granted.

Thank you for this opportunity. We fully appreciate the difficulty of the decisions which
you make and the complexity of the problems with which you deal. If you wish to discuss
these matters, Joe Hoffman, our director of environmental affairs, would be very pleased
to do so.

Sincerely yours

Chip Karasin, Vice President, Environmental Affairs

- 2 -
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P. H. G L A T F E L T E R C O M P A N Y
CORPORATE HEADQUARTERS / SPRING GROVE, PA 17382 / (717) 225-4711
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VIA FEDERAL EXPRESS

Environmental Quality Board
Rachel Carson State Office Building
15th Floor
400 Market Street
Harrisburg, PA 17101-2301

October 26,1998

27 :

ENVIRONMENTAL Q U A L ; " .

ORIGINAL: 1975
MIZNER
COPIES: Wilmarth

Sandusky

Re: Comments on Proposed Revisions to 25 Pa. Code Chs. 92, 93, and 95-97

To Whom It May Concern:

The P.H. Glatfelter Company ("Glatfelter") is providing its comments on the proposed
revisions to 25 Pa. Code Chs. 92, 93, and 95-97, as provided for in the August 29, 1998 Proposed
Rulemaking in the Pennsylvania Bulletin, 28 Pa. Bull. 4431. We appreciate this opportunity to
provide our comments, and would like to suggest steps to modify the proposed revisions, so as to
increase the benefits that will be realized as a result of this Regulatory Basics Initiative as
described in the preamble to this proposal.

1. The 50 pcu In-Stream Color Limit on the Codorus Creek Should Be
Deleted:

As currently promulgated, Section 93.9 of Title 25 of the Pennsylvania Code sets forth
those waters of the Commonwealth that have been assigned specific water quality criteria. Only
a handful of the hundreds of waters assigned specific water quality criteria have been assigned
such criteria for color. Of these, only the Codorus Creek must maintain an in-stream value of 50
PT-CO units ("pcu"). See 25 Pa. Code § 93.9o (adding Col, exception to specific criteria for the
main stem of the Codorus Creek, from Oil Creek to the mouth of the Susquehanna River) and §
93.7 (defining the Col, criterion as a maximum of 50 pcu with no other colors perceptible to the
human eye). All of the other waters with a water quality criterion for color have been assigned a
maximum 75 pcu in-stream standard. See, e ^ , 25 Pa. Code §§ 93.9e, 93.9/, 93.9 n, 93.9z
(adding Col2 criterion to various streams). To date, there has been no published rationale offered
for this distinction.



The proposed changes to the existing regulations retain the 50 pcu in-stream limit for the
Codorus Creek. 28 Pa. Bull. 4431, 4481. The 75 pcu criterion is represented as continuing to be
applied to other waters "as required/' 28 Pa. Bull. 4431, 4442. Accordingly, the proposed
regulatory changes perpetuate existing inequities in the regulatory scheme, and arbitrarily single
out the Codorus Creek for especially stringent regulation. There is no justification given for this
deviation from the norm, nor is any such justification discernible from review of the prior
rulemakings establishing these differing criteria. Glatfelter respectfully maintains that the in-
stream color standard for the Codorus Creek at least be brought in line to be consistent in the
final regulatory revisions with the 75 pcu criterion otherwise applicable throughout the
Commonwealth.

2. The Regulations Should Retain a Provision for Extensions of Time to
Meet Water Quality Based Effluent Limitations Based Upon
Technological Infeasibilitv:

The current 25 Pa. Code § 95.4 provides for an extension of time to meet water quality-
based effluent limitations, based on the use of best demonstrated technology (and a showing that
improvements to meet the published criteria are not technologically feasible). The proposed
regulations would eliminate this extension provision. Although Pennsylvania's Regulatory
Basics Initiative is supposed to ensure consideration of whether or not the proposed regulatory
changes are more stringent than Federal regulations without good reason and/or impose
economic costs disproportionate to the environmental benefit, 28 Pa. Bull. 4431, this burden has
not been met in the proposed elimination of 25 Pa. Code § 95.4. Indeed, no rationale whatsoever
has been provided for this proposal.

It is clear that EPA must maintain its ability to consider economic impacts in setting its
own water quality related effluent limitations, which may be modified if "there is no reasonable
relationship between the economic and social costs and benefits to be obtained .. . from
achieving such limitation." 33 U.S.C. § 1312(b)(2)(A). See also 40 C.F.R, § 122.21(m)(5). The
proposed elimination of 25 Pa. Code § 95.4 may very well prevent economic costs associated
with Pennsylvania's water quality based effluent limitations from being considered to the same
degree as provided for in the federal statute, in violation of Pennsylvania's Regulatory Basics
Initiative. Accordingly, 25 Pa. Code § 95.4 should be retained in its current form, or a close
analogue.

3. Past Errors in Calculating Temperature Criteria Should be Corrected:

The proposed regulatory changes provide for a re-tabulation of the temperature criteria at
25 Pa. Code § 93.7, but do not reflect any review of the validity of the monthly temperature
limits contained therein. Thus, the proposed regulations continue to set limits associated with the
Temp2 criterion for warm water fisheries that cannot be attained by most stream segments in the



Commonwealth designated WWF. The present limits are derived from a 1987 triennial review
document which employed questionable assumptions. Glatfelter maintains that this Proposed
Rulemaking provides an appropriate opportunity to reconsider the validity of the assumptions
employed in setting the Temp, limits.

The triennial review document set out monthly temperature data collected over ten years
from thirty warm water streams statewide. See triennial review document, table 1, page 8.
These monthly readings provided a statewide average monthly in-stream temperature for warm
water streams, from which average in-stream temperature differences between successive months
(delta Ts') were calculated. See triennial review document, table 6, page 19. Starting with an
87°F maximum for July and August, maximum temperature limits were calculated for each
month using average delta Ts' . Some months were split into two periods to ease the transitions
in temperature. Limits were set for a total of eighteen time periods. Then, for eleven of these
eighteen time periods, DEP replaced the calculated limits with significantly lower limits based
on reported biological requirements of representative species. See triennial review document,
table 9, page 24.

The resultant Temp2 temperature limits are overly restrictive for two reasons. First, DEP
inappropriately used average monthly delta Ts' to set maximum temperature limits. The upper
95% confidence limit of the delta Ts' should have been used. Second, DEP used reported
biological requirements to set the temperature limits lower than observed ambient conditions
without providing any evidence that existing ambient conditions pose a problem. In the case of
walleye for example, DEP states that "Since the mid-1970's, the growth and survival of walleye
have been protected in Pennsylvania by the present criterion's 87°F maximum and 5°F rise above
ambient caveat. Although definitive studies are lacking, there have been no reported occurrences
of adverse impacts on walleye populations in the Commonwealth due to thermal discharges."
See triennial review document, page 21.

Attached Table I shows a comparison between the Temp, limits and the temperature
limits calculated using the upper confidence limits of the delta Ts' taken from table 7 of the
triennial review document. The table clearly shows that the Temp2 limits are significantly lower
than the limits calculated from observed ambient temperatures. For example, the Temp2 limit for
April is 19°F lower than the limit calculated from ambient data; the Temp? limit for May is 18°F
lower; for February and March it is 16°F lower, and for January and December it is 14°F lower.
The result of setting the temperature limits at such low levels is that any new or existing thermal
discharge to a stream designated Tempi results automatically in a violation. Although the
regulations currently provide for variances, a more sensible course would be set temperature
limits that more closely reflect ambient conditions, such as those shown in Table I, especially
when historical data indicates that these conditions have been protective of aquatic life.



4. The Requirement that the Permittee Prevent the Generation of Non-
Permitted Pollutants or Otherwise Eliminate Non-Permitted Pollutants
from the Discharge is Contrary to the Regulatory Scheme of the Clean
Water Act:

The proposed requirement at 25 Pa. Code § 92.4l(b) that a permittee be required, as part
of an annual monitoring report, to identify all non-permitted pollutants and explain how the
discharge of these pollutants will be eliminated, must be rewritten to delete the last two sentences
of the proposed provision. This requirement is contrary to the regulatory scheme established by
the federal Clean Water Act, to the Pennsylvania Regulatory Basics Initiative, and is in any case
overbroad.

The proposed requirement at issue would go far beyond a mere tightening of discharge
limits. "EPA did not intend to require water quality-based permit limitations on all pollutants
contained in a discharge [Wjater quality-based limits are established where the permitting
authority reasonably anticipates the discharge of pollutants by the permittee at levels that have
the reasonable potential to cause or contribute to an excursion above any state water quality
criterion " Memorandum from Director, Office of Wastewater Enforcement and Compliance
to Water Management Division Directors, Regions I-X, at 2-3 (Aug. 14, 1992), quoted in
Atlantic States Legal Found, v. Eastman Kodak Co., 12 F.3d 353 (2d Cir. 1993); cert, denied,
513 U.S. 811 (1994). The suggestion in the proposed regulation that any non-permitted pollutant
must be eliminated or subject to an application for an amended permit removes this element of
reason on the part of the permitting authority, and further removes the degree of certainty which
a five-year permit is intended to provide to a discharger. The NPDES permit is "intended to
identify and limit the most harmful pollutants while leaving the control of the vast number of
other pollutants to disclosure requirements." Atlantic States Legal Found., 12 F.3d at 357.

Indeed, "EPA does not demand even information regarding each of the many thousand
chemical substances potentially present in a manufacturer's wastewater because i t is impossible
to identify and rationally limit every chemical or compound present in a discharge of
pollutants . . . . Compliance with such a permit would be impossible . . . . ' " kL, citing
Memorandum from EPA Deputy Assistant Administrator for Water Enforcement Jeffrey G.
Miller to Regional Enforcement Director, Region V, at 2 (Apr. 28, 1976). Such an overbroad
requirement is not justified under the Pennsylvania Regulatory Basics Initiative given its
stringency several orders of magnitude beyond federal requirements.

5. Miscellaneous Comments and Concerns:

Page 4452, $ 92.2(cV This provision does not seem workable given the inherent
ambiguity in the term "variance," and therefore should be deleted. This standard is arguably is
not compatible with DEP's charge to evaluate whether a provision is more stringent than federal
requirements under the Regulatory Basics Initiative.



Page 4453, $ 92.2a(c\ This section should end with the phrase, "to ensure appropriate
protection of these species and critical habitat" to preserve the Department's ability to balance
these considerations with others that may be pertinent in establishing treatment requirements.

Page 4453, § 92.2bflr>. Provisions such as these throughout the regulations, if retained,
should consistently be phrased in terms of what permittees "are encouraged" to do, rather than
what permittees "should" do. "Should" is susceptible to interpretation as a requirement or
presumption. While pollution prevention activities may be laudable in many contexts, they are
not required by federal regulations, and any such requirements would be inconsistent with the
philosophy, embodied in the Regulatory Basics Initiative, of environmental regulations
establishing performance-based requirements and leaving the permittee free to decide how to
meet those requirements.

Page 4456, $ 92.13(b)(D. Federal regulations allow a permitting authority to consider
compliance with an existing permit as relevant to eligibility for reissuance, but not as
determinative of ineligibility if any noncompliance is unresolved (e^g., if allegations of
noncompliance are de minimis or are legitimately being contested). Denying reissuance of a
permit on these grounds should be discretionary.

Page 4460, §92.51(6). Given the breadth of this proposed discharge limitation, it is more
reasonable — rather than prohibiting any discharge creating any danger of being "inimical" - to
qualify the prohibitions to any discharge "creating a reasonable probability of danger of being
inimical to the water uses to be protected...."

Page 4460, § 92.52a. DEP's authority to include any permit condition necessary to
assure protection of surface waters should be qualified to include a presumption that the
condition would be in the form of a performance-based limitation, if feasible, and would be
included only if the permit did not otherwise have terms achieving the desired protection. The
same qualifications should apply to the language that is proposed to be added in § 92.57 as well.
Such an adjustment is necessary to comport with the express goals of the Regulatory Basics
Initiative.

Page 4460, S 92.55. A compliance schedule also should be allowed to exceed three years
if authorized by a federal regulation or statute, as is arguably the case with the optional
compliance schedule offered pulp and paper mills for certain pollutants under the Voluntary
Advanced Technology Program as part of the Cluster Rule.

Page 4462, $ 92.72a. The proposal provides no justification for this requirement, and
constitutes improper interference with legitimate business actions. At a minimum, notification of
cessation of operations should only be required for planned, permanent cessations. There is no
indication of how compliance would be feasible for unplanned shutdowns, such as those caused
by natural disasters. The provisions should be eliminated, or at a minimum, the advance notice
should shortened to 30 days, with an affirmative defense available for the permittee to show that
shutdown was not decided upon that far in advance.



Page 4462. § 92.73(6). DEP may not deny a permit merely because EPA or the Army
Corps of Engineers raises an objection. This is an unauthorized delegation of DEP's
responsibility to administer the Commonwealth's Clean Streams Law. If DEP is not accountable
for exercising its own judgment, permit applicants may have no way of challenging and
overturning permit denials based on arbitrary and capricious objections by federal agencies
which may not qualify as final agency actions. Recent Environmental Hearing Board decisions
confirm that the Department may not blindly defer to the determinations of other agencies. See,
e.g.. Eagle Environmental. L.P. v. DEP, 1997 EHB 733. Rather, it must reserve for itself the
ultimate decision of whether or not to issue or suspend a permit. T.R.A.S.H. Ltd. v. PER, 1989
EHB 487 (the Department does not abuse its discretion by referring traffic study to the
Department of Transportation, but it must reserve ultimate authority to issue a permit). Thus, if
the proposed regulation is to be retained, it must reflect the precept that "the Department must
evaluate the determination of another agency and exercise its legislatively mandated discretion to
reject that determination if it so chooses." Eagle Environmental, L.P. v. DEP. 1998 EHB ,
(96-215-MG, Sep. 3, 1998).

Page 4464, § 92.93 et seq. The benefit of establishing the intermediate hearing step in §
92.93(b) is unclear at best. There is no assurance of a neutral official conducting the hearing or
of other procedural safeguards. In any event, any ruling in such a hearing must be subject to de
novo review by the EHB, where the Department would still bear the burden of reproving its
enforcement case. Accordingly, the intermediate hearing step should be eliminated.

Page 4466, $93.1. This definition of water quality criteria is unjustifiably more stringent
than federal regulations by apparently not allowing water quality criteria to be expressed in
narrative form, as authorized by 40 C.F.R. § 131.3(b).

Page 4496, § 96.3(c)-ffl. These provisions require that various water quality criteria be
met "at least 99% of the time." These are potentially more stringent requirements than those
imposed by the current 25 Pa. Code § 93.5(b)(l), which states that water quality criteria shall be
"achieved at stream flows equal to or exceeding Q7. !0" More explanation is needed for Glatfelter
and other permittees to evaluate the purpose of these proposed changes, and the extent to which
they may alter the modeling calculations that result in discharge limits in NPDES permits. To
the extent that these changes have the potential to result in more stringent discharge limits,
Glatfelter objects to their adoption as not sufficiently justified.

Page 4496, § 96.4(e). This provision improperly fails to provide interested parties notice
and an opportunity to comment on (1) TMDL, WLA and LA calculation methodologies, and (2)
actual TMDL, WLA and LA calculations for particular stream segments. This failure could lead
to much confusion and revisiting of these issues as dischargers comment on individual permits
after DEP already may have relied on these calculations in issuing earlier permits for other
dischargers to the same stream segment.



Page 4496, § 96.4(g). The proposed effluent trading procedures should be codified as
regulations, subject to the same public participation, accountability requirements, and other
procedural safeguards as other regulatory programs affecting the rights and obligations of
persons in Pennsylvania, rather than as the less formal guidance suggested in the proposed
rulemaking.

Page 4497, § 96.4(1). The EQB is not authorized in these regulations to assign the burden
of proof to a challenger of a TMDL, WLA or LA, particularly when potential challengers have
had no opportunity to comment on TMDL, WLA or LA calculations or methodologies. The
assignment of burden of proof is properly governed by the rules which otherwise govern the
proceeding in which such a challenge would arise.

We appreciate this opportunity to provide our input. If there is any further information
that we can provide, please do not hesitate to contact me.

Sincerely,

P. H. GLATFELTER COMPANY

Robert E. Callahan
Environmental Manager



TABLE I
Comparison of Temp2 Limits

Limits Calculated from Observed Ambient Temperatures

Month

JAN
FEB

SEP

Upper 95% Confidence
Limit of Delta T

O p

-2.3
2.1
5.8
8.9

5.6
1.3

. -5.8

Calculated
Max. Temp.

°F

54
56
62
71

82

87
81
81

70

63

Max. Temp.
°F

40
40
46
52
58

80

84
78
72
66

50

Apr 16-30
May 1-15
May 16-31
Jun 1-15
Jun 16-30

Sep 16-30

Oct 16-31
Nov 1-15
Nov 16-30

* from triennial review document, table 7, page 20
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Comments on Proposed Rulemaking:

WATER QUALITY AMENDMENTS
25 Pennsylvania Code Chapters 92, 93, 95, 96 AND 97 (No. 7-338)
Regulatory Basics Initiative
The proposed regulation was developed by the department in response to its Regulatory Basics Initiative
and the Governor's Executive Order 1996-1. The proposal updates the state's National Pollutant Discharge
Elimination System (NPDES) regulations for consistency with the federal program, consolidates regulatory
provisions where appropriate, and streamlines and clarifies regulatory requirements.

Our comments focus primarily on the following matters:

• the adoption by reference of a substantial portion of the US Environmental Protection Agency's (EPA)
NPDES regulations;

$ problems related to the Chapter 102 erosion and sediment control program;
• The new pollution prevention provisions; and
• The general permit provisions.

Limits on the adoption of federal NPDES rules by reference
Section 92.2 establishes a broad standard adopting by reference any "future amendments" EPA may make
to the federal NPDES requirements listed in subsection (b) unless contrary to Pennsylvania law or other
federal requirements. Subsection (c) further conditions the standard for incorporating federal NPDES rules
by reference by proscribing the adoption of "any new or amended federal regulation ... which creates a
variance to existing substantive or procedural NPDES permitting requirements."

We know of no material change that EPA could make in the future to its NPDES permitting rules that
would not be either substantive or procedural. We submit that the limits imposed by subsection (c)
effectively undermine one of the fundamental reasons for adopting federal rules by reference in the first
place, i.e., to expedite the maintenance of primacy over the federal program

The inflexible standard imposed by proposed subsection (c) will needlessly force the department to
undertake a lengthy rulemaking procedure every time the EPA adopts any meaningful or useful rule
change. In cases where the new federal rule would be more stringent than the regulatory provisions DEP
adopts by reference in the proposed rule, DEP would be forced to undertake a new rulemaking effort
simply to maintain primacy. In cases where a new federal rule relaxes a permitting standard, streamlines its
permit requirements, or simplifies the standards for compliance, the department's program would
automatically become more stringent that the federal program and the regulated community would be
unable to take advantage of the new flexibility unless the department would decide to undertake a lengthy
rulemaking effort to adopt the new standards.

In either case, subsection (c) creates unnecessary inefficiencies and is contrary to the express purpose of the
RBI and Executive Order 1996-1. We suggest that subsection (c) should be deleted to ensure continuing
regulatory continuity with the federal program The deletion of the subsection from the final rule would not



WATER QUALITY AMENDMENTS
25 Pennsylvania Code Chapters 92, 93, 95,96 and 97
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undermine the department's ability to propose future amendments to its NPDES regulations in cases where
it does not agree with a substantive or procedural change to the federal rules that eases the regulatory
burden on permittees. Deletion of the subsection would also ensure that future EPA rules that are more
stringent that the current permitting standards are automatically adopted by reference.

NPDES storm water permits for oil and gas activities
We applaud the EQB and the department for the proposal to incorporate much of the EPA regulations
governing the NPDES program by reference, particularly for including federal rules at 40 Code of Federal
Regulations (CFR) Part 122 governing the unique regulatory treatment of storm water runoff associated
with oil and gas exploration and production activities.

NPDES permit exemption for uncontaminated storm water runoff. Congress included explicit
provisions in the Clean Water Act at §1342(0(2)* that categorically prohibit the EPA from requiring a
permit for uncontaminated storm water discharges from all facets of oil and gas exploration, production,
processing, or treatment operations or transmission facilities.

When EPA promulgated its NPDES regulations governing storm water permitting, it incorporated the
Clean Water Act permitting limitation almost verbatim. The EPA NPDES rules state:

The Director may not require a permit for discharges of storm water runoff from ... oil and gas
exploration, production, processing or treatment operations or transmission facilities, composed
entirely of flows which are from conveyances or systems of conveyances (including but not
limited to pipes, conduits, ditches, and channels) used for collecting and conveying precipitation
runoff and which are not contaminated by contact with or that has not come into contact with, any
overburden, raw material, intermediate products, finished product, byproduct or waste products
located on the site of such operations.2

EPA reiterates the NPDES permit requirement for contaminated storm water runoff from oil and gas
activities by listing such facilities as a separate category of regulated industrial activity. The provision
requires NPDES permits for

"oil and gas exploration, production, processing, or treatment operations, or transmission facilities
that discharge storm water contaminated by contact with or that has come into contact with, any
overburden, raw material, intermediate products, finished products, byproducts or waste products
located on the site of such operations".i

To implement the restricted permit requirement, EPA spelled out the conditions for determining when
storm water runoff is contaminated in the section of its rules that stipulates the application requirements for
storm water discharges associated with industrial activity. EPA rules state that:

The operator of an existing or new discharge composed entirely of storm water from an oil or gas
exploration, production, processing, or treatment operation, or transmission facility is not required
to submit a permit application in accordance with paragraph (c)(l)(i) of this section, unless the
facility:

1 Section 1342(1X2) of the federal Clean Water Act states:
(2) Storm water runoff from oil, gas, and mining operations. The Administrator shall not require a permit under this
section, nor shall the Administrator directly or indirectly require any State to require a permit, for discharges of storm
water runoff from mining operations or oil and gas exploration, production, processing, or treatment operations or
transmission facilities, composed entirely of flows which are from conveyances or systems of conveyances (including
but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying precipitation runoff and
which are not contaminated by contact with, or do not come into contact with, any overburden, raw material,
intermediate products, finished product, byproduct, or waste products located on the site of such operations.

240CFR§122.26(aX2)
340CFR§l22.26XbX14Xiii)
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(A) Has had a discharge of storm water resulting in the discharge of a reportable quantity for
which notification is or was required pursuant to 40 CFR 117.21 or 40 CFR 302.6 at anytime
since November 16,1987; or

(B) Has had a discharge of storm water resulting in the discharge of a reportable quantity for
which notification is or was required pursuant to 40 CFR 110.6 at any time since November
16, 1987; or

(C) Contributes to a violation of a water quality standard/

EPA then developed a general permit to implement the foregoing standard. On September 29,1995, EPA
published notice of a final NPDES general permit governing storm water runoff from a number of
categories of industrial facilities.5 EPA's 1995 "multi-sector" general storm water permit states that the
only oil and gas operations covered by the permit requirements are those that discharge contaminated storm

Incorporation by reference. The department's NPDES RBI rulemaking incorporates all of the
foregoing federal regulations by reference at proposed §§92.2(b)(9) and 92.2la(d). While we support the
inclusion of the federal regulatory framework establishing a permit requirement for contaminated storm
water runoff from oil and gas activities, we believe that the regulation should be clarified.

Suggested modifications. In its present form, a reader of the proposed regulation cannot readily
identify the unique regulatory treatment afforded to storm water runoff from oil and gas E&P operations
because the permit exclusion for uncontaminated runoff is buried in the elements of the federal rule that are
adopted by reference. Unless the reader is willing to spend considerable time reading and analyzing the
EPA rules that the proposed regulation merely references, he may be unaware of the NPDES permit
exclusion available to uncontaminated storm water runoff from oil and gas activities.

To overcome this difficulty, we suggest an amendment to the proposed rule that would highlight the limited
NPDES permit exclusion. We suggest that §92.4 (exclusions from permit requirements) should be modified
to incorporate a specific reference to the permit exemption for uncontaminated storm water runoff from oil
and gas E&P activities. The revision should read:

§92.4. Exclusions from permit requirements.

(a) The following are excluded from the requirement of obtaining an NPDES permit under this

m STORM WATER RUNOFF FROM OIL AND GAS EXPLORATION,
PRODUCTION. PROCESSING OR TREATMENT OPERATIONS OR
TRANSMISSION FACILITIES. COMPOSED ENTIRELY OF FLOWS WHICH ARE
FROM CONVEYANCES OR SYSTEMS OF CONVEYANCES (INCLUDING BUT
NOT LIMITED TO PIPES. CONDUITS. DITCHES. AND CHANNELS) USED FOR
COLLECTING AND CONVEYING PRECIPITATION RUNOFF AND WHICH ARE
NOT CONTAMINATED BY CONTACT WITH OR THAT HAS NOT COME INTO
CONTACT WITH. ANY OVERBURDEN. RAW MATERIAL. INTERMEDIATE
PRODUCTS. FINISHED PRODUCT. BYPRODUCT OR WASTE PRODUCTS
LOCATED ON THE SITE OF SUCH OPERATIONS

The proposed language is quoted from the federal rules at 40 CFR §122.26(aX2), which the department
proposes to incorporate by reference.

440CFR§i22.26(cXlXiii)
560FR 50804
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Only contaminated storm water discharges from construction activities
conducted as part of oil and gas exploration and development operations
should require a permit
A particularly vexing issue that we exhort the department to address in this rulemaking relates to a position
that the EPA takes regarding the relationship between its regulations governing storm water discharges
from "industrial activities" and those governing storm water discharges from "construction activities." EPA
asserts that construction activities that disturb more than five acres of land are a categorically distinct
industrial activity that should be regulated separately.

EPA's distinction between construction activities and oil and gas exploration and development operations
imposes an additional layer of regulatory control on oil and gas operations that we believe is neither
necessary nor legal.

EPA position. In a memorandum internal to the US Environmental Protection Agency dated December
10, 1992*, an EPA Region VIII staff person asserted that "all construction activities involving oil and gas
facilities ... that disturb five or more acres of land are required to apply for a NPDES permit for the storm
water discharges from that site, pursuant to 40 CFR Part 122.26(b)(14)(x), regardless of its affiliation with
an oil and gas operation." In the memorandum, EPA rationalized that [t]he exemption afforded to oil and
gas operations pursuant to 40 CFR Part 122.26(c)(I)(iii) applies only to the oil and gas operation itself, not
associated activities that may fall under different parts of the definition of storm water discharge associated
with industrial activity."

DEP position. The department has relied on the December 10 memorandum as if it is a formal EPA
policy or regulation that dictates how its storm water management program should be structured under its
primacy arrangement with EPA for the NPDES program. DEP has consistently required oil and gas
operations that cause five or more acres of earth disturbance to apply for a storm water discharge permit for
construction activities.

Litigation. The Pennsylvania Oil and Gas Association and other producer organizations viewed the
December 10,1992 memorandum as an effort by the federal agency to circumvent the scope of the
statutory permit exemption otherwise available to oil and gas operations for uncontaminated storm water
discharges. In response, the organizations, collectively known as the Appalachian Energy Group (AEG),
filed an action in the US Court of Appeals, Fourth Circuit, requesting that the memorandum be declared
unlawful and that the court set it aside because (1) it is inconsistent with the Clean Water Act and (2) it
amounts to a new rule, adopted without proper notice under the Administrative Procedure Act The AEG s
only stated interest in filing the action was to determine whether its members must obtain permits for
uncontaminated storm water runoff from construction activities undertaken in connection with oil and gas
operations.

The Court of Appeals dismissed the AEG appeal, stating that it lacked the subject matter to review an
Environmental Protection Agency internal memorandum where "actions by EPA had not yet constituted
final agency action." The court characterized the December 10,1992 memorandum as merely the opinion
of one EPA official that was written with no express purpose and for no apparent reason. It also stated that
the memorandum only constitutes a position that the federal agency may eventually adopt and that it should
not be construed as a final agency action establishing a binding federal policy or requirement.

In a footnote discussing elements of EPA's brief on the case, the court also commented on the EPA's
contention that the memorandum is "an interpretive rule that reasonably and correctly interprets the Clean
Water AcC The court observed that "EPA relies on 26 CFR §122.26(b)(I4)(x) to justify its requiring a
permit for all construction activities involving five acres or more of land, including those undertaken as part

6 See Attachment A
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of oil and gas operations which would otherwise be exempted," and it observed that there are "problems
that EPA may encounter in maintaining this position."7

In the wake of the Fourth Circuit Court's ruling, EPA continues to this day to maintain that separate
categories of NPDES permits are required for construction activities associated with oil and gas operations
that disturb less than five acres of land and for identical activities that disturb more than five acres.

Clean Water Act limitations. EPA's assertion that identical construction activities are different,
depending on the amount of acreage disturbed, is a red herring that redirects attention away from the core
Clean Water Act provision restricting the agency's ability to regulate oil and gas operations. By drawing its
arbitrary acreage distinction, EPA subverts the statutory mandate that only allows the agency to regulate
contaminated storm water discharges from construction activities associated with oil and gas operations. If
EPA intended to implement its construction-related storm water discharge program in a manner that would
be true to the intent of Congress, it would acknowledge that the permit exemption for uncontaminated
storm water discharges from oil and gas operations applies to all construction-related discharges, not just
those that involve earth disturbances smaller than five acres.

Recommendation. In light of the court's finding that the December 1992 internal EPA memorandum
does not constitute a final agency action, and because EPA has never taken formal action on the matter
since the court ruling, the department is not bound to follow the opinion of the writer of the memorandum
as if it is an expression of a formal EPA requirement that Pennsylvania must impose on oil and gas
operations.

As discussed in the previous section of our comments, the department should include the express Clean
Water Act provisions granting oil and gas operations an exemption from the NPDES permitting
requirements for discharges of uncontaminated storm water pursuant to the directives of the Governor's
Executive Order and the Regulatory Basics Initiative. The department should adopt such provisions both in
this rulemaking and in its proposed Chapter 102 amendments. The provisions should acknowledge that oil
and gas operations, including any construction activities, only require a permit when they cause a storm
water discharge that is contaminated pursuant to the standards established in 40 CFR § 122.26(c)(l)(iii).
Such provisions, we believe, would be true to the intent of Congress when it enacted the NPDES permit
exemption for uncontaminated storm water discharges from oil and gas operations and would satisfy the
mandate of Executive Order 1996=1.

NPDES permit requirements for potential storm water discharges
The proposed regulation includes a definition in §92.1 for "storm water discharges associated with
construction activity" that imposes a permit requirement on the potential discharge of storm water from
construction-related activities. Specifically, the proposed rule stipulates that all construction activities
require a permit "whether or not they discharge to waters of the Commonwealth."

Such a requirement is contrary to the scope of the federal NPDES program8 and ignores the mandate of the
RBI and the Governor's Executive Order 1996-1, which require that the department must adopt regulations
that are no more stringent than federal counterpart rules unless such a regulation is required by state law or
the department can justify the more stringent standard by articulating a compelling Pennsylvania interest
that makes such regulation necessary.

No state law expressly requires a permit for potential pollution or for the potential discharge of storm water
to surface waters. While provisions of The Clean Stream Law grant the department broad discretion to

7 See Attachment B for the full text of the Court's decision on the matter
8 EPA rules at § 122. l(b) (Scope of the NPDES permit requirement) state: "The NPDES program requires permits for

the discharge of * pollutants' from any 'point source' into * waters of the United States/"
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require permits to regulate potential pollution,9 the Governor's Executive Order explicitly obliges the
department to evaluate its decisions to impose a regulatory burden that is more stringent than federal
requirements on the basis of a compelling Pennsylvania interest that would be served. We know of no
interest in the Commonwealth that is so unique to the nation that would compel the department to require a
stream discharge permit for activities that do not discharge to a stream.

We suggest that the final regulation should be modified to remove the requirement unless the department
identifies a specific provision of state law that mandates the imposition of the permit requirement on
potential storm water discharges from construction activities or clearly articulates a compelling reason for
imposing such a requirement on Pennsylvanians.

The final rule should define "common plan of development or sale" to
clarify the permit requirements for storm water discharges associated with
construction activity
The proposed definition of "storm water discharges associated with construction activity" also tracks
EPA's regulations by limiting the requirement for a permit to operations that cause a disturbance larger
than five acres unless the disturbance is part of "a larger common plan of development or sale."10

EPA discussion. The phrase 'common plan of development or sale" is fraught with uncertainty because
of its generality. EPA noted in its recently revised general permit for construction-related storm water
discharges in Region 3 that "the volume and nature of the comments [on the provision] showed that the
regulated commjinity and the public needed additional guidance on the issue."1 *

In the many pages of discussion of the phrase in the notice, EPA made it plain that it intends a broad
interpretation of the concept. EPA's discussion, however, focused on the types of residential and
commercial land development activities that can be readily identified as a "common plan of development or
sale" and on activities that commonly result in five contiguous acres of earth disturbance at one time.

EPA also noted that in many cases, a common plan of development or sale consists of many small
construction projects that collectively add up to five or more acres of total disturbed land, and again it used
the typical residential subdivision as an example, pointing to the layout the streets, house lots, and areas for
parks, schools and commercial development that the developer plans to build or sell to others for
development.

The more complicated case that needs clarification, EPA observed, is when the common plan consists of
several smaller construction projects that cumulatively will disturb five or more acres, but may or may not
be under construction at the same time.

Such a scenario is typical in oil and gas well development projects in two instances:

5 Section 402(a) of The Clean Streams Law states in part:
(a) Whenever the department finds that any activity, not otherwise requiring a permit under this act,
including but not limited to the impounding, handling, storage, transportation, processing or disposing of
materials or substances, creates a danger of pollution of the waters of the Commonwealth or that
regulation of the activity is necessary to avoid such pollution, the department may, by rule or regulation,
require that such activity be conducted only pursuant to a permit issued by the department or may
otherwise establish the conditions under which such activity shall be conducted, or the department may-
issue an order to a person or municipality regulating a particular activity.

10 40 CFR §122.26(bX14Xx) requires NPDES permits for "Construction activity including clearing, grading and
excavation activities except: operations that result in the disturbance of less than five acres of total land area which
are not part of a larger common plan of development or sale".

11 63 FR 7874
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• when a well operator intends to develop a lease where the geology of the oil and gas is well
understood.

In this instance, the well operator may obtain multiple well permits each year for an "in-fill"
drilling program that consists of the sequential drilling and completion of a number of wells over
the course of five to ten years.

• when the operator seeks to develop a lease where the subsurface geology has not been fully
explored and the extent of oil or gas bearing formations is unknown.

In this instance, the well operator will permit and drill individual or multiple wells over the course
of a number of years as he identifies the extent of the hydrocarbon deposits underlying his
leasehold acreage.

Typically, earthmoving activities associated with the development, drilling and completion of each well
will disturb only a small fraction of the total area in the vicinity of each well. In such cases, the area in the
vicinity of each well for each well may be contiguous, but the areas of earth disturbance will not be related,
and in some cases may even be located in different watersheds.

To determine whether a permit is needed for storm water discharges associated with construction activity
on sites disturbing less than five acres, EPA poses two questions:

1. Is there a "common plan of development or sale" lying individual sites together? (e.g., Are the lots part
of a subdivision plat filed with the local land use planning authority?) and

2. Will the total area disturbed by all of the individual sites add up to five or more acres? (e.g., If you
added up all of the acreage that will need to be disturbed to completely build out the subdivision as
planned, would there be five or more acres disturbed?)12

Generally, if the answer to both questions is no, a storm water discharge permit is not needed. EPA goes on
to note, however, that

"The Larger Common Plan concept does have to be applied with some common sense and should
not be taken to extremes.... A common plan of development must at least be theoretically capable
of havingfive or more acres of land disturbed at one time in order to trigger the need for a
permit"!5 [Emphasis added.]

Recommendation. Because of the problems associated with the interpretation of what would constitute a
"common plan of development or sale," we urge the department to modify the final regulation to include a
specific definition of the phrase. The new definition should list specific, concrete standards and criteria that
the regulated community can rely on to determine whether the department will determine that a proposed
project will be subject to the NPDES permit requirements for a storm water discharge associated with
construction activity. The definition of the phrase should follow EPA s "common sense" guidance that
expects multiple small projects to consist of five or more acres of disturbance at one time.

General permit use on Special Protection waters
Proposed amendments governing general NPDES permits in §§92.81(a)(8) and 92.83(b)(8) allow the use of
general NDPES permits on surface waters classified as "High Quality" (HQ) under the department's
antidegradation program. The proposal continues to prohibit the use of such permits for discharges to
"Exceptional Value" (E V) streams. The proposed changes reflect modifications originally approved as part
of another proposed rulemaking endorsed by the EQB in January 1997 and published in the Pennsylvania
Bulletin the following March.

12 63 FR 7874
13 63 FR 7874-7875
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While we appreciate and applaud the department's willingness to extend the opportunity for permittees to
operate under a general permit for discharges to HQ waters, the proposed modifications, which retain the
prohibition against using general permits on E V waters, is still more stringent than federal NPDES rules.
Federal regulations at 40 CFR §§122.28 and 123.25, which the department does not propose to adopt by
reference, impose no restrictions on the development, issuance or use of general NPDES permits that relate
to the antidegradation classification of a stream. Also, we know of no state law, including The Clean
Streams Law, which prohibits the use of general permits on streams because of their antidegradation
classification.

We suggest that the department should expand the proposed modification of the provisions in §§92.81(a)(8)
and 92.83(b)(8) to allow the use of general permits on all state waters, regardless of the antidegradation
classification afforded to the stream. If the department chooses to retain the restriction on the use of general
permits on EV streams in the final regulation, it should either identify the specific statutory requirements
imposing the restriction or articulate a compelling Pennsylvania interest that justifies the restriction.

Voluntary pollution prevention
The proposed regulation at §92.2b (Pollution prevention) is written to "encourage" permittees to maximize
pollution prevention efforts to minimize the impact of their permitted activities on the waters of the
Commonwealth. Subsection (a) states:

(a) Permittees are encouraged to maximize the use of pollution prevention approaches including:
resource reduction through materials substitution, process changes, wastewater conservation,
wastewater reuse, and wastewater recycling.

The structure of subsection (b), however, is confusing with regard to whether the pollution prevention
provisions in the section are simply meant to encourage pollution prevention on a voluntary basis or to
require permittees to perform specific activities. The confusion arises from the department's use of the verb
"should" throughout the subsection. The word "should" is an auxiliary verb that is commonly used to
express an obligation or duty. ("You should call you mother.") It is also the past tense of the verb "shall".
Use of the passive voice in the section muddles the issue even more.

The subsection tells permittees that they should reduce pollution load to the maximum extent practicable
using specific pollution prevention techniques. It also states that they should implement a pollution
prevention plan.

We are confused as to whether these offerings are meant to impose a duty on a permittee to cany out the
requirements or simply to suggest to the permittee that he may cany out such activities if he wants to.

If the section is meant to convey suggestions for voluntary pollution prevention practices that a permittee
may choose to implement, the department should rewrite the section in the active voice without any verb
forms that suggest an obligation or duty. The department could "recommend" or "suggest" certain pollution
prevention activities, for example.

For the Pennsylvania Oil and Gas Association

Stephen W. Rhoads
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SUBJECT: Applicability of NPDES storm Water Regulation* to
Discharges from Construction Activities Involving Oil
and. Gam Facilities

The purpose of this memorandum is to respond to your
memorandum that asked whether a permit is required for storm
water discharges from construction activities involving oil and
gas facilities (e.g., access roads, drilling pads, pipelines,
etc.). All construction operations, including clearing, grading
and excavating activities, that disturb five or more acres of
land are required to apply for a KPD1S permit for the storm vat*
discharges from that site, pursuant to 40 Cflt Fart 122.2* (b)
(14) (x), regardless of its affiliation with an oil and gee
operation. The exemption afforded to oil and gas operations
pursuant to 40 c m Part 122.26 (c) (1) (ill) applies only to the
oil and gas operation itself, not associated activities that may
fall under different parts of the definition of storm water
discharge associated with industrial activity. I hope this

>randum addresses your concerns. Please call me if you have
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i f . j r.v;:«t c.'J- ' i f • ' » '.•/ .#!i«iiii- i-ri-trrr.pt-5 T.*.-

i t a e . cJ?a.T«.r; =.% .' r?jî .rr. ;.'. v»r.-ccr. A.
ccrdi;.;;];/. r .n.v';nt :"/• r.i -.ii-.' n ^ ' n r / . . afnr-

APPALACHIAN ENi-.KGV uiCOLP; (ndc-
perutot Oil and Co, Association of iVew
York; Independent Oil and Gw Associa-
tion of Pennsylvania. Independent Oil
and GJU Association of W<HI Virginia
Kentucky Oil and On* A*.?'jcia£:nn; Olurj
OU and GCA As^K^tiur ; \.:w Yoik
Siatf. Oil Producer .Ajat.ci.iriim; Penn-
sylvania Oil and Ga.s A^fncmUuc; Ten-
nessee Gil and G*w A^oi-iatioii. Virgi-
nia Oil and Ciw A.s*r.ci;iUo:v, W«bt Vir-
U'i.'ifa Oil and N a w n J Ga% \.>^ „ iativn,
Petitioners,

E.VvlfiO.VMK.'xT.'il. PRuTECT/OX
AGE NTT. Rr.pondc-ru

No. S3-2U<>.

Dt,,i,..

^jriadictior. tc renew memorandum.

-Application d:j?mij*sd.

1. Health and Environment -s=»2ri.l5«'.l.1";

Cr.iirt of Appeal* lacked .«inject r%$i:cr
jurisdiction co review Envu\»nmcnriil PT^:-C-
iion Agency (EPA) in:i*rr«j! .T.ani»^or«Jur.-
j.i\i>ing- t.iac Xacional PolbUni Dijcnarjc
K:im:rst;<in Syarerr. iNPDES; permit ww rc-
qLir^d for itorm watdr djschi-.r^i iron LLT.-
j:i-uction aotivided involving nil ard *&• racu.-
:io5. vvne^e Court was not prtbfrr.re<. win any
ajf^ncy accicn invoMr.c i.-js'j3n<.e ir dcni.»4 <:•;'
p:--mu 21 j uLticni l.y EPA .u.i r.o: y-:
our.srjrir.tfrf Mna! agency .i*:uon Fcti<-r.il V. .-
<r Pollution Control Act A-Ttaruirsirn:* ;:

;y:2, §i AQ2UV.2:, iowrwd)-^.. ;?;; e s c . A .
*$ 1342(0(2), 13b«W.'lXF).

2. HcaJth and Environment c=>25.15(VIt

Cuirt of Appeals'jsunsr-U-Lior u rc-v:>; v
h:i-irorrnentil Protection A^ni-y tEFA -v-
•ior under Cie^n Wuto- Ac: is lirru.u'i :.:
categories j : agency action ijerniied &y ii^c-
:.LC an'i even thoti. Court rbvit».i'.e any r^ur.
z-Mion )ni/ :f it ccn.-sii:u:es iin.il agpne./ :c
son Kcd^raJ Wnter FcLuti;a Cjn::v,l A;^
A-Tiendmdn:* of 1072, j .V)3.b'<.;-'7 -^
•r.S.c.A. s i^tforbVixF:.

ARGUED: David Michael riu.™*ry, rt,.:..
.T.:on -i .YjcZhvee. Charleston. "VV iV pc::-
rion^ra. Karen Lee Egbert. Er.vinnrn*.*.:
•ti.d Va:iirai Kesourcea Dir>i.>n, L'.S. De:;t.
of Jt^Cicg, W^hui^to.i, DC, far /eypcidc:::.
UN BRIEF: Kathy G. Ecckett, R'Di.n.̂ on &

t-Ew*. n-ric5;on. W", fvr r.t,c.:i ,.i \%

ins ATI3X S h4O5>iOUr ^ : 0 T 866J-2T-AbU
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Lota ,T. SehiJfer, Acting Aast, Atty. Gen..
Environment and Natural Resources DivM

U.S. Dept. of Justice, Washington, DC; Su-
ian Lepow, Awodata G«n. Counsel, Stephen
•I. Sweeney, Offica of Gen. CouiucJ, U.S.
E.P^L, Washington, DC, for rwpondanc.

Before ERVIN, Chief Judge>
NIEMEYER, Circuit Judge, and RESTANI.
Judge, United States Cotut of IaterTWtinzuu1

Trade, sitting by designation.

Application dismissed by published
opinion. Judge NLEMEYER wrote the
opinion, in wliich Chief Judge ERVIN and
Judge RE3TANI joined.

OPINION

NIEMEYER, Circuit Judge:
By a memorandum Internal to the Uniud

States Environmental Protection Agency
(EPA) dated December 10, 1982, the STDES
(National Pollutant DUcharge Elimination
Syakm) Program Brunch Chief, responding
to an Inquiry from an EPA regional storm
^va:cr coordinator, advi^d the courdina:or
that «i NPDES pcrnit is required fur
ustorro water discharges from cgr.turuction
activities involving oil and gaa facilities («.#.,

!• Th« vompittu memorandum, which lies at the
center of thU litif»tion, pruvjd**:

To: Vcm jjorry
lUgion VIII S l u m Witcr Coordinator

Prom: Ephwiin King, Chici
NPDES Program Branch (EN-336J
SubittCtJ Applicability of NPDES Siarm Wa-

ter Regulation* tc DWuha;?** from Construe-
tiar. Actjviticw Involving Oil *nd Q&s Jfrcilitfo*

The purpoke of thli enrmuroncium :s :o rt«
tnond to your m»mcr*nduin th»r uked whe(>i*
*r i ptiTTut U required for awrm water di>-
char*** from com traction actlvtiies invoking
oil asd u** fadtldes (*,*., access roach, drilhnj
pmdm, pipsliavt. etc.). Ail coiMtmction up«ra-
tior/t. including d u r i n g , grading and c\ca>~ut'
ing octivttiw, that dururh five or mutt a c r » of
land »rv r^quirtd to iippiv for & NPDES p«rrntt
for the vtorm water dWuh*r$a# £rom that slid.
purai&nt to 40 C.T.SL Part 122.26ib)Cl4X<).
rtgirdlcsi cf it» affiliation with »n <»U and ga%
cp«r»Uon. Thfl oMmption afforded M od and
gam op«rftcions pur*u*iu to 40 C.F.It Par. 122.-
26u)(l)(ia) mppUw only to tho oil ^.d gw
upcruuon tutlf. not owoctmftd activitt^ th«c
may 6*11 und«r diafor^nt p ^ t « of tho definition
of itorm waur duchurg« aAiociatod vMth in-
dujtrUl ncuvicy. I hepw (\i* msmoroAUun*

acsRM roads, dnllag pada, pipelines, etc,x*i
Discover) of this memorsudum
monchd Uux *Urmcd comfmium in ih*"
and g « industry bcca.ua the Clean W&
Act exempts from any permit requct
urxcnLaminatAd 'di*oiurjd« of storm
run-off from ninir.j openaona or oil me (
axpiaratlon. producaon, procefisin ,̂ or i _
meat operauona or tranamiMion &Kalitie«.A
33 U.S.C. i 1342(Z);2). Oii and 23A
nie4 f̂ iurdd that tne EPA wss
under the guise of ac in carnal legal Ia&trpr3
tation. zo impose an unauthorised _ '
on oi and giia operadow by requiring!
permit for d r̂>* oxpioratory acavity,
csufe almost every sucn activity mhertnW
involves $omo conitrucUon.

Appalachian &r,mgy Croup, an ad hoc"i
filiation of rina end: aajodutiom u\ tbt
ar>d gw inckftrv-, inidmtaj thiA action in t
court; challenging the CPA'S mamora
The group, \ytleh coWa:* of oil and
eperiktow *a eeven Appalachian region i
(K«n:ucky, N^w York, Ohio, Peruasy
Tenn*»ee. Virginia, and Wont VirginU), wjhi
ref«nt$ ou-narnhip of 4p;>ruximat«iy 200,000J
weUa. The group requwta that th« Doccm-j
b«sr 10 memorandum be declared
and ^a t thi* court sat it i^ick twauM (2) t]
Is inconsUtanc with' the Clean Water Ajct,1 i

aaamwa >ocr concerns. Pteam wii ono if you ;
hive further quwiiorw. . ?*

1. Tha Appdaehian Eaurgy Group »Uo cenuifldi
ihui th« 0«c«mh««r 10 nwmorandure U incoaiU
lent with prior po#itinni ukan by th* EPX. Tot
group obecrvof that, in adopting r#$W*occm im-'
pUmonting the 19*7 «m«rtdm«AU W (h# OMA
Waur A&i. chc EPA nuncuud p«rmiu (of ail anC
ga4 opMt'at.onti sn!y whan contaaiuMtpU uo d^
chAr-'od itAd n j ; for uncofuaminaicd itorai
ruxioG. S«40CRJLS l22.26<c:(IKiii). Unlm
obier/o« ihau id tdopdng Standard lodutfriil
ClaMificAtion Ua*it* definition of oil and yu
•ctivitici. chc EPA cvoun«Al«d forafwUy:

£JPA iffictt thai oil and gai oplor»i»
producUoa, proccaaLox, or trsacnwnt op«r^
Uoru or truantsuon ficiltiic* must only oh*
uln i storm wdur parmk wrun a dUcharp ».
wattn of (hki U,S. ... « cowemwaud.

35 F«i.R«ig. 43.031 (Nov. 1*, 1990) {exupi***
ac^#d; Fin illy, tho group pcLited out ttxaL *
cemmtau la 40 C.F.JL } l22-Z0(b>(14)(i-«*
which rcqaif* storm water pcrmto fcr s^rtf*1

convtrucrion jctiviri*i. ik< EPA ldcatifiot the *+*
quire menu aw upplyinj only to tnt cooatructi
industry, and not to ccmructlOA acttv(d«s
other indmcrie*. such u» ih# o I or j^ai lndu*^'
&w SS Fc&Acg. 4d 033 (Nov. 16. I99U),

Us
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chtan Energy Group do«A note that pursuant
to a question poead by ita counaei to ihe
EPA's Region HI coordinator, the coorcina-
tcr tranaraittad to cotioal a copy of the
Docember 10 memorandum. But we find
no thing in the record to indicate what ques-
tion was directed to the Region III coordina-
tor. Thus, the "action" of the EPA Adminis-
trator which Appalachian Energy Group
seeks to have reviewed o n only be the gen*
tratian of tn internal memorandum express-
ing an opinion grid Che tmnsmtision of chat
memorandum to the public.

[2] Section GO%b) of the Clean Water Act
confers jurisdicdor. on the courts of appeals
to review, upon application filed by an inter-
ebtad person, only tpectfUd action* of thw
EPA Adminiatniror. Section 50S(b)(l)(FX
the particular provjgion on which Appala-
chian Energy Group relied, gives the courts
of appeal* the power to review the EPA
Administrator'* action "in issuing or denying
any permit under section 1342 of this title.11

33 U.S.C. 5 13H9(b)(lXF). Thue, the text of
the Clean Water Act permit* us to review
only ;ho@* categories of agency action identi-
fied. See Wistvaco Carp. u. EPA, 899 F.2d
1383,1387 (4th Cir.l9S0). And even then, we
review any auch action only if it constitutes a
final agency action &« Champion Interna-
tional Corp. v. EPA, 860 F.2d 182, 187-60
(4th Clr.1988) (holding that an EPA. objection
to the state's iasuance of a permit is no:
reviewabla; only tha ii«uaneo of the permit
would be reviewable); American Paptr In-
stitute, Inc. v. SPA, 882 F.2d 287, 2S9 (7th
Cir.1969) (holding that EPA's regional *"po%-
cy statement" on dioxin tolerances a not
re viewable; only the denial or modiAcgtiua ox
a permit would be renewable).

While the memorandum In thin c&ae may
aign&l the position that the EPA might even-
tually take, the EPA ha* not taken any ac-
tion at this point triggering our power to
review its position. Certainly, in its Deccm-
oer 10 memorandum, the EPA dtd not Lwue
or deny any parmita to petitioner or threaten
auca action. Thvic, up to this point in time,
its action does not fall within the limited claa
of tctionjB for which r&ritw m authorized by
33 U.S.C. « l3(m))(%XF). Moreover, to the
extent that the EPA'a action in this case (a a

only predictor of fu:ur* *«Uon, it u nnc >e; t

-final action" subject to jud;cu; revvjw.

Appalachian Energy Group'd rdi*iAce %
Natural / ^ o w w ŝi/#»w* Council v. S?.^
066 F.2d 1292 i9ih Cir.l9fi2). doai net ad-,
vance Its Argumenc The court there recog-
nized that it might have jurisdiction u.xier D
U.3.C. § IJdd(bXlXF), anew activities rekt-
ing to the issuance or denial tf permiim ^%r»
iTA-olvad. But the »cop4 of agmncy activity,
there was also *ild$ed to be broader thai
simply foauing and defying penniu. The1

petitioners in Xaturai rUeouro*) Dtfsw
Council sought ta decore unlawful chc
EPA'i failure w i&sue certain atonr WBUT
panritting regulations and the EPA'H wcwa.
lion of Cdrcaio ttLUueory deadlines; thej
soufhc u enjoin the EPA from granCr.*
future extensions; and they soq^ht » comp^
the EPA to include deadlm** for perout ap-'
proval or denial and for permit coxnplUuxc*
coasiatcnt \vi:h the aucute. Since the par-
ties there did not specify the particnl&r sec-
tion on which they reked for subject macar
jurisdiction, the court went on to make the
general statement about it* jurisdiccion, for
which it prodded no authority, that it ~al#o
had the power tn review rules that regulate
the underlying permit procedurea.* S66
F.2d at 129?. We can only speculate about
the source of the court'* authorisation, recog-
nizing that subjection* (A), (C), and (E) of
4 1369(bXl) pro^de for review of the EPA
administrators action in promulgating cer-
tain *tanditrda under specified section* of the
Clean Water Act, and suhtectlon (D) pro-
vides for review of dwrminacioM "a& to a
8UC* permit program AubmiUed under lec-
Uon 1342(b)r

In oontrat, Appalachian Energy Group's
ocly fiUted Licereat here is knowing whether
ita member) muat obtain permit* for uncon-
tamirated storm water runoil &om conA&uc-
tion activities undertaken In connection with
oil and gsa operatiwa. Since we are not
presented with any agency action involving
the iasuanze or denial of a permit and the
actions by the. EPA thus far do not constitute
&ul agency action, we Lck fubject matter
junsdhtion to review the December 10 man-

fW-:.4;*
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Oct. 26, 1998

R^PV9#
Environmental Quality Board n,,.,_.. ORIGINAL: 1975
PO Box 8477 JOmj< ~'J Mi Q:'jfis;..,V- : ' MIZNER

Harrisburg, PA 17105 IMP*- ; , , ' - • , , . . . . ' " • - " ' " ^ C 0 P I E S : wilmarth

To Whom It May Concern: ^f'ddS^^ spdusky

An item entitled "Water Standards cause worry" in the York Daily Record this past
week is very much of Interest to me. My top priorities in terms of quality of life
are AIR and WATER issues!

Since I moved to York from Marin County, California I am certainly aware of
these factors. Whether I stay in York or move depends on these issues. Since
buying a homre in the Newton Square area of York, I have been horrified to find
that the air on many days smells very bad; I understand this is due to the
Gladfelter Paper Plant, and I am told the problem is with the filters which the
company does not replace on a timely basis. They wait for the fines imposed by
the governing authority, and then pay the fines and forget about the ongoing
problem as it affects the community.

I had been under the impression that water quality in York was excellent,
although I still filter as best I can. HOWEVER the article mentioned above
amounts to a Red Alert. I am shocked to read that news of the public hearing
when it first occurred was purposely not given out to the York area papers. Then
when the article did appear (on October 21) insufficient notice was allowed for
the public to respond. What kind of way Is this to do business? Certainly it is not
in the Interests of the people in the community. Where is the democratic spirit
and process in this area of Pennsylvania?

Don't you realize that the governing bodies need to exercise utmost caution in
controlling the corporations that willfully dump and will continue to do so minus
strict regulation? The people have only the governing bodies to rely upon.

Extend the deadline tor responding to this issue and show at least the willingness
to listen to the people. For otherwise, you are woefully in neglect of your duties
and deserve to be replaced with cause.

Sincerely,

Nancy J/Larsen

326 W. Newton Ave.
York, PA 17404
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87 Valley View Road
Lewisburg, PA 17837
October 26, 1998

Environmental Quality Board
Rachel Carson State Office Building
400 Market Street
Harrisburg, PA 17105-2301

Re: Comments to Proposed Rulemaking, Pennsylvania Bulletin, Aug. 29, 1998, Part III,
containing the EQB's Water Quality

Dear Members of the Environmental Quality Board:

Before commenting on specific sections of Chapters 92, 93, and 96, I would like to place
the general issue of environmental quality standards in a broader context. I'll begin with
this question:

What are we doing to our children?

They are most vulnerable in the womb. Here they are exposed to persistent synthetic
chemicals which may impair their immune, nervous, and/or endocrine systems.
Further concerns are raised by a paper in the New England Journal of Medicine (9/96)
which ". . . documented lasting intellectual impairment in children exposed to PCB's in
the womb."1

As they breastfeed, newboms are ingesting the persistent synthetic chemicals that
accumulate in breast milk. Six months of breastfeeding gives an American baby the
maximum recommended lifetime dose of dioxin, one of these chemicals.2

Children today are inheriting an environment with over 75,000 synthetic chemicals.
More than 80% of these chemicals have not been adequately tested for their impact on
human health and the environment. The vast majority are discharged into the
environment without any state or federal limits. The question of the synergistic health
effects of these chemicals has not been answered; it has only recently been asked.
Neither do we know the multigenerational effects of these chemicals, nor the effects of
even very low doses of the hormone-disrupting chemicals.

Further, hundreds of new chemicals are added each year. "In the United States, 90% of
new industrial and commercial chemicals are approved for production or commercial
use without any mandatory health-testing data."3

Since we all have to breathe, eat, and drink, these chemicals are part of us. "Everyone
on the planet is carrying at least 250 measurable chemicals in his or her body that were
not part of human chemistry before the 192O's."4

Since we have already put our children at high risk, we cannot afford to take actions
which make their risks even greater. Specifically, we cannot weaken water quality
standards as proposed in certain sections of Chapters 92, 93, and 96.

Chapter 92. NPDES Permitting, Monitoring and Compliance

92.2d(3) I support keeping the cap of 0.5 mg/l for total residual chlorine.



92.51(6) Strengthen this section by requiring compliance with all water quality
standards.

92.61 Solicit additional public comment when an application is filed. Water quality has
far-reaching consequences. Public input is needed before the calculations have been
done and a draft permit published.

92.81 Do not allow toxics in general permits since there is no easy way to track who
uses these permits.
Do not allow the use of general permits in high quality waters. It is too difficult to
follow the use of these permits.
Retain the documentation provision to insure that the use of general permits will not
violate water quality standards.
Prohibit the use of general permits in impaired waters.

Chapter 93. Water Quality Standards

93.4 I strongly support retaining the provision which protects all of our waters as
potential potable water sources.

93.4 Retain warm water fishes as a statewide water use to protect any stream that
happens to be omitted from the stream list.

93.5(e) Retain this current wording of this section: "Criteria necessary to protect
other designated uses shall be met at the point of wastewater discharge."

93.6 DEP should develop instream flow and habitat criteria and incorporate them here.

Chapter 96. Water Quality Standards Implementation

96.4 Include a separate section for modeling done on waters that are not impaired;
incorporate nonpoint sources into the modeling especially for impaired waters; include
how clean up activities dealing with nonpoint source pollution will be implemented.

96.4(g) DEP should not have the authority to approve effluent trading unless a
procedure for this has survived public comment.

Thank you.

Sincerely,

Marjorie T. Duck

1 Our Stolen Future. Colburn, Dumanoski, and Myers, p. 251.
2 Ibid., p. 107.
3 Amicus Journal. Spring 1998, "Risky Business," John Murphy, p. 25.
4 Ibid., p. 23.
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87 Valley View Road
Lewisburg, PA 17837
October 26, 1998

Environmental Quality Board
Rachel Carson State Office Building Re: Comments to Proposed Rulemaking,
400 Market Street Pennsylvania Bulletin, Aug. 29, 1998,
Harrisburg, PA 17105-2301 Part III, containing the EQB's Water Quality

Dear Members of the Environmental Quality Board:

Before commenting on Chapters 92, 93, and 96, I would like to place the general issue of
environmental quality standards in a broader context. Ill begin with this question:
What are we doing to our children?

They are most vulnerable in the womb. Here they are exposed to persistent synthetic
chemicals which may impair their immune, nervous, and/or endocrine systems. A
paper in the New England Journal of Medicine (9/96) ". . . documented lasting
intellectual impairment in children exposed to PCB's in the womb."1

As they breastfeed, newborns are ingesting the persistent synthetic chemicals that
accumulate in breast milk. Six months of breastfeeding gives an American baby the
maximum recommended lifetime dose of dioxin, one of these chemicals.2

Children today are inheriting an environment with over 75,000 synthetic chemicals.
More than 80% of these chemicals have not been adequately tested for their impact on
human health and the environment. The vast majority are discharged into the
environment without any state or federal limits. The question of the synergistic health
effects of these chemicals has not been answered; it has only recently been asked.
Neither do we know the multigenerational effects of these chemicals, nor the effects of
even very low doses of the hormone-disrupting chemicals. Further, hundreds of new
chemicals are added each year without mandatory health-testing data.

Since we all have to breathe, eat, and drink, these chemicals are part of us. "Everyone
on the planet is carrying at least 250 measurable chemicals in his or her body that were
not part of human chemistry before the 1920's."3

Since we have already put our children at high risk, we cannot afford to take actions
which make their risks even greater. Specifically, we cannot weaken water quality
standards as proposed in certain sections of Chapters 92, 93, and 96.

Do not allow increased discharges of toxic chemicals to waterways; do not reduce
regulation of toxic chemicals; do not allow toxics in general permits; do not allow the use
of general permits in high quality waters. DEP should not have authority to approve
effluent trading unless a procedure for this has survived public comment.

Thank you.

Sincerely,

Marjorie T. Duck

1 Our Stolen Future. Colburn, Dumanoski, and Myers, p. 251.
2 Ibid., p. 107.
3 AmiriiR Journal Rnrinn 199ft "Riskv RusinAsa " John Murnhv n ?3
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Dear Mr. Seif:

I am commenting on the proposed changes to the water quality regulations as
described in the August 29,1998, Pennsylvania Bulletin.

Chapter 92.2d(3). I support retention of the technology-based limit (0.5
mg/l) for total residual chlorine.

£:' o92.51 (6) The language in the proposed regulation needs to be simplified to
say that compliance with all water quality standards is required. l\. ,

92.61 I strongly support an additional public comment period when someone
intends to submit an NPDES application, as recommended by the Water
Resources Advisory Committee.

92.81 I strongly oppose allowing "general" permits in High Quality streams
or impaired waters. Neither should general permits allow the discharge of
toxic materials. Individual permits should be required in these cases.
Documentation for these permits should not be reduced.

Chapter 93.41 support the present protection of all of our waters as
"potable water" sources.

93.5(e) The proposal moved most of this section to the new Chapter 96, but
did not include a sentence that presently limits mixing zones.
Pennsylvania's regulations need to retain this sentence and prohibit mixing
zones. At the least, regulations are needed to govern their permitting.

93.6 It is very disappointing to see no language protecting instream flows
and instream habitat. Other states have such protection, and the U.S.
Supreme Court has ruled that states are permitted to protect instream flows.
Governor Ridge's 21st Century Environment Commission recommended protecting
aquatic habitat and instream flow. Because the water quality standards are
the basis for clean water and healthy streams, lakes and rivers,
Pennsylvania needs language protecting instream flow and aquatic habitat in
our water quality standards!

I hope that the EQB will make these and other changes to improve our water
quality, and not relax protection of it.



Yours truly,

J. Richard Exley
2512 Meadow Lane Drive
Easton, PA 18040-7518


